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NAMES AND ADDRESSES OF ATTORNEYS 


HEALY & WALCOM, 


58 Post Street, 
San Francisco, California, 


Attorneys for Defendant and Appellant. 


PAUL FRIEDMAN, 


631 Phelan Building, 
San Francisco, California, 


Attorney for Plaintiff and Appellee. 


In the District Court of the United States, North- 
ern District of California, Southern Division 


No. 33,005 
OSCAR F. ERICKSON, Plaintiff, 
vs. 
ALLSTATE INSURANCE COMPANY, a cor- 
poration, Defendant. 


COMPLAINT ON INSURANCE POLICY 


Plaintiff for a cause of action against Defendant 
states and alleges as follows: 


IL. 

That Plaintiff is a citizen of the State of Cali- 
fornia. 

II. 

That Defendant is a corporation duly incorpor- 
ated and organized under the laws of the State of 
Illinois, and is a citizen of such State, with its prin- 
cipal office and place of business at Chicago, Illinois, 
and is doing business in the State of California. 


ITT. 

That this is an action upon a contract of automo- 
bile liability insurance issued by an agent of De- 
fendant in the State of California, to Plaintiff that 
jurisdiction of this Court is based upon the fact of 
the existence of a controversy between Plaintiff 
and Defendant as citizens of different States, and 
the amount in controversy in this cause of action 
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exceeds the sum of $3,000.00 exclusive of interest 
and costs. 
IV. 

That on or about the 17th day of December, 1952, 
in the State of California, in consideration of the 
payment of a premium therefor, Defendant issued 
to Plaintiff its policy of automobile insurance for 
a period of one year, reading as follows: 

“TT. Coverage C—Medical Payments Insurance 
To pay all reasonable expenses, incurred within one 
year from the date of accident, for necessary medi- 
eal, dental, surgical, ambulance, hospital, profes- 
sional nursing and funeral services and prosthetic 
devices to or for any person who sustains bodily in- 
jury, caused by accident, while in or upon, entering 
or alighting from (1) the owned automobile or a 
substitute automobile, while being used by or with 
the permission of the named insured or spouse, or 
(2) a non-owned automobile, if the injury arises out 
of its occupancy or operation by the named insured 
or spouse or out of its operation for either by a 
servant.” 

“e * * ©. Medical Payments—Each person $2,- 
000.00” 

“TIT. Coverage D—Collision and Upset Insurance. 
To pay for loss to the owned automobile caused by 
its collision with another object or by its upset, less 
the deductible amount stated on the Supplement 
Jee 

“ce * * —D. Collision or Upset—Diminishing. De- 
duectible—Actual Cash Value Less $50.00 Deduc- 
tible.” 
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The automobile referred to in said policy of in- 
surance was a 1951 Studebaker Sedan Automobile 
bearing Motor No. 19458. 


Ve 


That on or about the 15th day of February, 
1953, while Plaintiff’s wife, Birdella Erickson, was 
driving said insured vehicle in the State of Cali- 
forma, she suffered a collision and upset which 
resulted in personal injuries to herself and to 
Plaintiff, who was riding with said Birdelle Erick- 
son in said vehicle at that time, and in damage to 
the vehicle which Plaintiff is informed and believes 
and therefore alleges on information and_ belief, 
amounts to total destruction thereof. The personal 
injuries required necessary medical, surgical, am- 
bulanece, hospital and nursing expenditures and in- 
debtedness to be incurred by Plaintiff for himself 
and his wife. 


VI. 


Plaintiff is informed and believes and therefore 
alleges on information and belief that the loss suf- 
fered by him in the destruction of his automobile 
is the value of said vehicle, which he is informed and 
believes and therefore alleges on information and 
belief was in the sum of $2,000.00 at that time. 
Plaintiff is informed and believes and therefore 
alleges on information and belief that indebtedness 
incurred and to be incurred by Plaintiff for medical 
bills for his wife, Birdelle Erickson, and himself 
approximates $2,000.00. 
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Vil. 


Plaintiff has made claim upon Defendant to pay 
for the loss of his automobile and for the medical 
expenses incurred as a result of this collision and 
upset, and although Plaintiff has duly performed 
all the conditions of the contract of insurance to be 
performed on his part, Defendant refuses and has 
failed to perform the terms of the contract of in- 
surance herein alleged, and has failed and refused 
to make any payment or reimbursement to Plaintiff 
pursuant to the terms of said insurance contract, 
and have tendered to Plaintiff the return of pre- 
mitum paid by him and have declared that they are 
not bound by their contract, thereby waiving the 
presentation by Plaintiff of any formal proofs of 
claim or loss. 


Wherefore, Plaintiff prays judgment against the 
Defendant in the sum of $4,000.00 for costs of suit, 
and for such other and further relief as to the 
Court may seem just and proper in the premises. 


/s/ PAUL FRIEDMAN, 
Attorney for Plaintiff 
Duly Verified. 
[Endorsed]: Filed August 20, 1953. 
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[Title of District Court and Cause. ] 


NOTICE OF MOTION TO DISMISS ON 
GROUND OF LACK OF JURISDICTION 
UNDER RULE 12(b) 

‘To the Plaintiff above named and to Paul Fried- 
man, Esq., his attorney: 

You and Each of You Please Take Notice that 
the defendant Allstate Insurance Company, a cor- 
poration, will bring the attached motion on for 
hearing before the above entitled Court, on the 
7th day of December, 1953, at the hour of 9:30 a.m. 
of said day, or as soon thereafter as counsel can be 
heard. 


Dated: November 23, 1953. 


HEALY & WALCOM, 
/s/ LEO J. WALCOM, 
Attorneys for Defendant 


Memorandum of Authorities 
Rule 7(b), Federal Rules of Civil Procedure. 
Rule 12(b), Federal Rules of Civil Procedure. 


MOTION TO DISMISS ON GROUND OF LACK 
OF JURISDICTION UNDER RULE 12(b) 


The defendant Allstate Insurance Company, a 
corporation, under Rule 12(b), Federal Rules of 
Civil Procedure, moves the court as follows: 
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Jas 


To dismiss the action on the ground that the 
Court lacks jurisdiction because the amount ac- 
tually in controversy is less than Three Thousand 
and No/100 Dollars ($3,000.00), exclusive of inter- 
est and costs. 


It appears from the complaint that on the 15th 
day of February, 1953, the casualty involving the 
loss of the automobile occurred, and plaintiff al- 
leges on information and belief his automobile was 
totally destroyed; that said complaint was filed on 
August 20, 1953, some six (6) months after the al- 
leged casualty and plaintiff must know the value 
of his loss, by the total destruction of his automo- 
bile, and the same should be set forth herein. 


iB 


That the alleged casualty causing injury to 
Birdella Erickson occurred on February 15, 1953, 
and plaintiff alleges on information and belief medi- 
eal bills incurred and to be incurred will be in the 
sum of Two Thousand and No/100 Dollars ($2,- 
000.00). Plaintiff must certainly know the amount 
of the expenditures, and that it should be set forth 
in the complaint. 

ITI. 


That on information and belief it appears that 
the actual damage to the automobile, and the medi- 
cal expenses incurred and to be incurred is sub- 
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stantially less than the jurisdictional limits of this 
Court. 
HEALY & WALCOM, 
/s/ LEO J. WALCOM, 
Attorneys for Defendant 


Affidavit of Service by Mail attached. 
[Endorsed]: Filed November 24, 1953. 


[Title of District Court and Cause. | 


MINUTE ORDER 


At a Stated Term of the United States District 
Court for the Northern District of California, 
Southern Division, held at the Courtroom thereof, 
in the City and County of San Francisco, on Mon- 
day, the 7th day of December, in the year of our 
Lord one thousand nine hundred and fifty-three. 


Present: the Honorable Louis E. Goodman, Dis- 
trict Judge. 


This case came on regularly this day for hearing 
of motion to dismiss. After hearing Leo J. Walcom, 
Esq., for defendant, and Paul Friedman, Esq., for 
plaintiff, Ordered motion to dismiss be Denied. Or- 
dered that defendant have five (5) days within 
which to answer, and that defendant have five (5) 
days within which to answer complaint. 


10 Allstate Insurance Company vs. 
[Title of District Court and Cause.] 


NOTICE OF MOTION TO DISMISS ACTION 


To the Plaintiff above named and to Paul Fried- 
man, Esq., his attorney: 


You and Each of You Please Take Notice that 
the defendant Allstate Insurance Company, will, on 
the 12th day of July, 1954, at the hour of 9:30 a.m. 
of said day, or as soon thereafter as counsel can be 
heard, in the Law and Motion Department of the 
above entitled Court, bring the attached motion be- 
fore this Court. 

Dated: July 6, 1954. 


HEALY & WALCOM, 
/s/ LEO J. WALCOM, 
Attorneys for Defendant 


Motion to Dismiss on Ground That Plaintiff Has 
Failed to Answer Interrogatories Propounded 
by Defendant 


The defendant move the court as follows: 

To dismiss the action on the ground that plain- 
tiff has failed to serve upon defendant answers to 
interrogatories submitted under Rule 33, after 
proper service of such interrogatories upon plain- 
tiff by defendant. 


HEALY & WALCOM, 
/s/ LEO J. WALCOM, 
Attorneys for Defendant 


Affidavit of Service by Mail attached. 
[Endorsed]: Filed July 7, 1954. 
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MINUTE ORDER 


At a Stated Term of the United States District 
Court for the Northern District of California, 
Southern Division, held at the Courtroom thereof, 
in the City and County of San Francisco, on Mon- 
day, the 12th day of July, in the year of our Lord 
one thousand nine hundred and fifty-four. 


Present: the Honorable O. D. Hamlin, District 
Judge. 


This ease came on regularly this day for hearing 
of motion to dismiss. After hearing Paul Fried- 
man, Esq., attorney for plaintiff, and John J. 
Healy, Esq., attorney for defendant, Ordered that 
plaintiff answer interrogatories 3, 4, and 8, and that 
defendant have five (5) days thereafter to plead, 
to commence from receipt of answers to interroga- 
tories. Ordered motion to dismiss for failure to 
answer interrogatories be Denied. 


[Title of District Court and Cause. ] 


ANSWER TO COMPLAINT 


Comes now the defendant Allstate Insurance 
Company, a corporation, and in answer to the com- 
plaint of plaintiff on file herein, admits, denies and 
alleges: 

if 
Answering the allegations of Paragraph III of 
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said complaint, this answering defendant denies that 
the amount in controversy exceeds the sum of $3,- 
000.00 exclusive of interests and costs. 


ay, 

Answering the allegations of Paragraph V of 
said complaint, this answering defendant denies 
that said vehicle was totally destroyed in the said 
collision. 

III. 

Answering the allegations of Paragraph VI of 
said complaint, this answering defendant denies 
each and every, all and singular, generally and spe- 
cifically, the allegations contained therein. 


LV: 

Answering the allegations of Paragraph VII of 
said complaint, this answering defendant denies 
that plaintiff has duly performed all the conditions 
of the contract of insurance to be performed on his 
part and admits that it has refused to make any 
payment under the terms of said contract and has 
returned the premium paid for said policy and 
notified plaintiff that the policy is void in its in- 
ception because of breach of warranty in that plain- 
tiff misrepresented to defendant in his application 
for the insurance policy in question that he had not 
had previous automobile insurance cancelled. 


As and for a Second, Separate, Distinct and 
Further Answer and Defense to the Complaint of 
Plaintiff, this Answering Defendant alleges: 
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ds 

That on the 17th day of December, 1952, plaintiff 
applied at the office of the defendant at Santa Rosa, 
California, for a policy of insurance; at the time 
of said application plaintiff was asked whether or 
not during the past two years an insurer had can- 
celled or refused automobile insurance to him and 
answered in writing in the negative; thereafter 
there was issued to plaintiff a policy of automobile 
insuranee No. S-436487-12-18 on a Studebaker De- 
Luxe Four-Door Sedan, commencing on the 17th 
day of December, 1952, and for a period of one year 
thereafter; that said policy of insurance issued by 
plaintiff to defendant stated, among other things, 
the following: 

“The Allstate Insurance Company, a stock com- 
pany, Home Office Chicago, in reliance upon the 
declarations on the supplement page and subject to 
the limits of liability exelusions, conditions and 
other terms of this policy and for payment of the 
premium, Allstate agrees with the name insured * * * 
e+ % &£ &€ 

Supplement Page. 

“7. During the past two years with respect to 
the named insured or to any member of his house- 
hold no insurer has cancelled or refused any auto- 
mobile insurance. * * * 

“The Following Conditions Apply To All Cover- 
ages: 

“1) Effective policy acceptance: 

“By acceptance of this policy the named insured 
agrees that the declarations on the supplement page 
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are his agreements and representations and that the 
declarations on the supplement page are his agree- 
ments and representations and that this policy em- 
bodies all agreements relating to this insurance ex- 
isting between himself and Allstate or any of its 
agents.” 

LE 

That the representations of the plaintiff to the 
defendant in writing that no insurer had ever can- 
celled any automobile insurance issued or refused 
any automobile insurance to the applicant or to 
any of his household were false in that on the 
15th day of December, 1952, the State Farm Insur- 
ance Company notified in writing that it was then 
eancelling an existing policy of automobile insur- 
ance issued to him and refusing to extend coverage 
thereafter because of an undesirable risk record; 
that defendant would not have issued to plaintiff 
the said policy of insurance in controversy had it 
been truthfully informed by him that he previously 
had automobile insurance cancelled and further cov- 
erage refused. 

Wherefore, this answering defendant prays that 
plaintiff take nothing by his complaint and that 
defendant have judgment thereon, for costs of suit 
and for such other and further relief as to the 
court may seem meet. 

HEALY & WALCOM, 
/s/ By LEO J. WALCOM, 
Attorneys for Defendant 
Duly Verified. 
[Fndorsed]: Filed July 19, 1954. 
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[Title of District Court and Cause. ] 


OPINION 
Hamlin, District Judge. 


This is an action to recover upon an automobile 
insurance policy issued by the defendant, Allstate 
Insuranee Company, to the plaintiff, Oscar F. 
Erickson. The defendant seeks to avoid lability by 
declaring the policy void from the date of issuance 
because of the alleged falsity of a material repre- 
sentation made by the plaintiff in the policy, which 
alleged false representation was relied upon by the 
defendant in issuing the policy to the plaintiff. 


The representation in question is one of the 
printed “Declarations” on the “Supplement Page” 
of the policy, and reads as follows: “During the 
past two years, with respect to the named insured 
or to any member of his household, no insurer has 
eaneelled or refused any automobile insurance nor 
has any license or permit to drive an automobile 
been suspended, revoked or refused.” The policy 
contains certain printed conditions, among which 
is the following: “1. Effect of policy acceptance: 
By acceptance of this policy the named insured 
agrees that the Declarations on the Supplement 
Page are his agreements and representations, and 
that this policy embodies all agreements, relating 
to this insurance, existing between himself and All- 
state or any of its agents.” The application for the 
policy, which was signed by the plaintiff, contains 
the following printed question among others: “Has 


16 Allstate Insurance Company vs. 


any insurer ever cancelled any automobile insurance 
issued, or refused any automobile insurance to the 
applicant or to any of his household? [ | Yes. 
No. [x ].” The insurance policy was issued by the 
defendant, in reliance on these statements, to the 
plaintiff effective 12:01 a.m. December 18, 1952. ‘The 
application for insurance was made about 6 p.m. on 
December 17, 1952, shortly after the plaintiff had 
received a letter from the State Farm Mutual Auto- 
mobile Insurance Company with whom he was then 
insured. This letter was dated December 15, 1952, 
and read: “It is with regret that we inform you of 
our desire to be relieved of lability for insurance 
under this policy * * * [Your policy] is being can- 
celled effective 12:01 a.m. Standard Time on the 27th 
day of December, 1952, and no further protection will 
be afforded after that date.” A check for the un- 
earned premium on the policy was enclosed in the 
letter and cashed some time later by the plaintiff. 
On February 15, 1953, the automobile covered by 
the Allstate policy was involved in a eollision, as a 
result of which the automobile was a total loss and 
certain medical and hospital bills were mecurred by 
the plaintiff and his wife. 

The receipt of the letter by the plaintiff shortly 
before he made application for the policy here sued 
upon is the sole ground upon which the defendant 
rests its contention that the representations in the 
application and policy were false. The principal 
question thus raised is whether the receipt of a 
letter from an insurer stating that an existing 
policy “is being cancelled” effective at a future date 


Oscar F. Erickson 17 


renders false a representation that “no insurer has 
eancelled or refused any automobile insurance” 
made to another insurer after receipt of the letter 
but before the future effective cancellation date. 
No authority dealing with this question has heen 
submitted by counsel in this ease. It may be con- 
eeded that the insurer could have asked the ap- 
plicant whether he had received notice that any 
policy held by him was being cancelled, and that 
if an affirmative answer had been given the in- 
surer would not have issued the policy which is 
here sued upon. But a plain reading of the repre- 
sentations disclose that this information was not 
ealled for, and that the representations were not 
in fact false. It is well settled that the language 
of an insurance policy is to be construed most 
strongly against the insurer who wrote that lan- 
euage. California Civil Code §1654; Island vs. 
Fireman’s Fund Indemnity, 1947, 30 Cal. 2d, 184, 
P.2d 153; Farmers Automobile Inter-Insurance 
Exchange vs. Calkins, 1940, 39 Cal. App. 2d 390, 103, 
P.2d 230; Woodman vs. Pacific Indemnity Co., 
1939, 33 Cal.App. 2d 321, 91, P.2d 898. The insurer 
here was a national company doing business 
throughout the nation. It maintains a booth in vari- 
ous Sears stores for the purpose of selling insur- 
ance, and the policy in question was issued at such 
a booth. It was in a position to know of the possi- 
bility that facts such as prevail here might arise. 
Any printed questions or declarations that the in- 
surance company felt were proper or desirable 
could have been printed in the application and 
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policy. It chose to phrase the language used in the 
manner set out above. If it desired more detailed 
or other information, it could have asked for it. 
The answer of the plaintiff, taken literally, was not 
false. The plaintiff did not make these statements 
with bad faith or with any intent to deceive or 
falsify. When he stated that his previous insurance 
had not been cancelled, he was not in error. It was 
being cancelled some ten days later. Therefore, there 
was no false representation or breach of warranty 
by the insured, and the insurer will not be per- 
mitted to void the policy from its inception on that 
eround. 

Plaintiff’s complaint alleges, and prays for, dam- 
ages in the sum of $4,000. Defendant argues that 
jurisdiction cannot be retained by this court, since 
the damages proved on the trial amounted to less 
than $3,000. The rule is that the amount in con- 
troversy is controlled by the claim in the complaint, 
if apparently made in good faith, and the inability 
of the plaintiff to recover over $3,000 and a judg- 
ment for less than that sum, do not oust this court 
of jurisdiction. Saint Paul Mereury Indemnity Co. 
vs. Red Cab Co., 303 U.S. 283, 58 S.Ct soyee2 
L.Ed. 845, 1938. There was no showing that the 
plaintiff’s claim for an amount in excess of $3,000, 
although incorrect, was not made in good faith, and 
hence the jurisdiction of this court is established. 

The Court finds that the damages suffered by 
the plaintiff amount to $2,067.72. This includes the 
value of the automobile and the medical and _ hos- 
pital expenses. 
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Let judgment be entered accordingly. Plaintiff to 
prepare findings of fact and conclusions of law. 


Dated: November 29, 1954. 


/s/ O. D. HAMLIN, 
United States District Judge 


[Endorsed]: Filed November 30, 1954. 


[Title of District Court and Cause. | 


NOTICE OF MOTION FOR ORDER TO RE- 
OPEN CAUSE FOR FURTHER AUTH- 
ORITIES AND EVIDENCE 


To the Plaintiff Above Named and to Paul Fried- 
man, Esq., his attorney: 


You and Each of You Please Take Notice that 
on Thursday, the 16th day of December, 1954, at 
the hour of 10:00 a.m. of said day, or as soon there- 
after as counsel can be heard, in the Courtroom of 
the Honorable Oliver D. Hamlin, the defendant 
herein will move said Court for an order setting 
aside the submission and decision in the above en- 
title action and to allow presentation of further 
evidence and authorities on the question of the point 
raised in the decision heretofore rendered by this 
Court concerning whether or not the letter of State 
Farm Mutual of December 15, 1952, addressed to 
the plaintiff, constituted a cancellation, which would 
make a misrepresentation on the part of plaintiff in 
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discussed. The language from the Moldenhauer case, 
which is quoted at the top of Page 8, with emphasis 
by underlining, stated that State Farm Mutual In- 
surance Company had before plaintiff (Allstate) 
issued its policy, notified Moldenhauer that 1t was 
cancelling his insurance and he was informed that 
the State Farm policy was caneclled because of the 
number of small accidents in which he had been in- 
volved. This portion of the opinion at page 664 
thereof, would certainly constitute the authority 
that at the time that the representation was made 
that “no insurer had cancelled or refused any auto- 
mobile insuranee,” after receipt by the appleant 
of the letter notifying him of cancellation, but be- 
fore the effective date of cancellation, was, in fact, 
a cancellation within the meaning of the inquiry set 
forth in the applieation. In order that there should 
be no question in the mind of the Court, we have 
procured the transcript of the testimony in the case 
of Allstate Insurance Co. vs. Moldenhauer, supra, 
which was pending in the District Court of the 
United States, for the Eastern District of Wis- 
eonsin, being numbered therein 4597. We desire to 
make said transcript available to the Court and 
counsel for reference, and particularly call to the 
attention of the Court the facts in the Moldenhauer 
ease, which are entirely identical with those in the 
instant case. 

The judgment in the Moldenhauer case was for 
the plaintiff, Allstate Insurance Company, and on 
appeal to the United States Court of Appeals, for 
the Seventh Cireuit, was affirmed therein. With re- 
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ference to the testimony from the official transcript 
of record filed in the United States Court of Ap- 
peals, for the Seventh Circuit, it appears that the 
State Farm Mutual Insurance Company wrote Mr. 
Moldenhauer under date of March 31, 1947, as 
follows: 


“ ‘Dear Mr. Moldenhauer: 

““Tt is our desire to be relieved of lability for 
insurance on the above numbered policy. 

“ “Policy No. 14791-NS-49 is being cancelled ef- 
fective 12:01 a.m., Standard Time, April 6, 194%, 
and no further protection will be provided on your 
1936 DeSoto four door sedan after that date. 

“The $11.99 returnable from this cancellation is 
being sent to your agent for his disposition. 

““We regret that we are unable to be of service 
to vou. 

“*VYours very truly, 

“Underwriting Department.’ ” 

(Trp. 230n, 41) 


On April 4, 1947, Moldenhauer went to Allstate 
Insurance Company for insurance, although he 
knew that his policy had been eaneelled effective 
April 6, 1947 and after receipt of the March 31, 
1947 letter from State Farm Mutual. In the Tran- 
script, page 24, ff. 42-44, it is stated: 

“Q. Now, on April 4, 1947 you went to the All- 
state Insurance Company for insurance, did you 
not? “A. The 4th, yea. 

“Q@. And at that time you knew that your policy 
had been cancelled effective April 6, 19472 
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Ne Meal 

“Q. And you went to the Allstate Insurance 
Company because you had received this letter from 
the State Farm Insurance Company ? 

“The Court: What is the date of the State Farm 
letter? 

“Mr. Kluwin: The letter of March 31, 1947, 
which is Allstate’s Exhibit 2. 

“A, What was that? 

“The Court: You may answer the question. 

“(Whereupon the reporter read the pending ques- 
tion.) 

“A. Thad received a letter that [ would be can- 
celled the 6th. 

“Mr. Kluwin: 

“Q. And it was your desire to get new insurance 
to go into effect on April 6th; is that correct? 

“A. That is what I wanted, yeah. 

“Q. So that in response to that letter you went 
to the Allstate to try to get insurance? 

“A. I had figured on insuring with them before, 
but now I was compelled to get insurance. I didn’t 
know of any other way of getting insurance, so I 
went there and I says, ‘ll be out of insurance 
April the 6th.’ 

“Q. If you hadn’t received this letter from the 
State Farm Mutual, referred to as Exhibit 2, when 
would your insurance have expired; do you know? 

“A. That I don’t know for sure. 

“Q. Some months later? 

“A. I don’t know for sure. 

“Q@. But in response to this letter you then went 
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to the Allstate’s office in the Sears, Roebuck Store? 

“A. That is why I went down there, yeah.” 

Mr. Moldenhauer, like Mr. Erickson in the in- 
stant case, falsely stated that his policy had not 
been cancelled, when in truth and in fact it had 
been, and he had received the cancellation letter. 
In the Transcript, pages 21 and 22, ff. 38 and 39, 
and pages 24 and 25, ff. 43-46, it 1s said: 

“Mir. Ihiwan : 

“Q. Now, Mr. Moldenhauer, before you took out 
this policy with the Allstate Insurance Company, 
you were insured by the State Farm, were you not? 

“A. I was what? 

“Q. You were insured with the State Farm In- 
surance Company ? “A. State Farm Mutual. 

“Mr. Barly: Excuse me, John; he doesn’t hear 
very well. Will you get fairly close to him? 

“Mr. Kluwin: If I may stand here, if the court 
please. 

“The Court: I think if you were closer, over 
there. 

“Mr. Kiuwin: 

“@. Now, Mr. Moldenhauer, do you have the 
policy that was issued by the State Farm Insurance 
Companies that was in effect just before you took 
out insurance of the Allstate? 

“A. I haven’t got it now any more. 

“@. As far as you know you destroyed that 
policy; is that correct? ee Veale 

“@. In any event the policy that you had with 
them was cancelled, was it not? 

“A. Not at the day I insured with Allstate. 
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“Mr, Kluwin: I move that that answer be 
stricken as not responsive. 

“<Mhe Court: Well, what is ‘cancellation’? Was 
there a failure of renewal in this case or was there 
an outright cancellation ? 

“My. Kluwin: There may be an issue here but 
T don’t think there is any dispute about the fact 
that the policy was cancelled. Isn’t that true, Mr. 
Barly? 

“Mr. Barly: I have no proof of it. We can’t find 
any letter that the company had written to him. 

“My. Kluwin: May TI ask this question, then, and 
renew the objection later, if the court please: 

“Q. Did you ever receive a letter from the State 
Farm Insurance Companies advising you that they 
were cancelling the policy? 

“A, They said they would cancel it the 6th. 

“Q). You received such a letter? 

“A. Yeah. 
aS Gf GS aS oS 

“Q. Now, on April 4, 1947 you went to the All- 
state Insurance Company for insurance, did you 
not? “A. The 4th, yeah. 

“Q. And at that time you knew that your policy 
had been cancelled effective April 6, 19472 

“A. Yeah. 

“Q. And you went to the Allstate Insurance 
Company because you had received this letter from 
the State Farm Insurance Company? 

“The Court: What is the date of the State Farm 
letter? 
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“Mr. Kluwin: ‘The letter of March 31, 1947, 
which is Allstate’s Exhibit 2. 

“A. What was that? 

“The Court: You may answer the question. 

“(Whereupon the reporter read the pending ques- 
tion.) 

“A. I had received a letter that I would be can- 
celled the 6th. 

“Nar. Kiiiwin: 

“Q. And it was your desire to get new insur- 
ance to go into effect on April 6th; is that correct? 

“A. That is What I wanted, veah. 

“Q. So that in response to that letter you went 
to the Allstate to try to get insurance? 

“A. Thad figured on insuring with them before, 
but now I was compelled to get insurance. I didn’t 
know of any other wav of getting insurance, so I 
went there and I says, ‘Ill be out of insurance 
April the 6th.’ 

“Q. Tf vou hadn’t received this letter from the 
State Farm Mutual, referred to as Exhibit 2, when 
would your insurance have expired; do you know? 

“A. That I don’t know for sure. 

“Q. Some months later? 

“A. T don’t know for sure. 

“Q. But in response to this letter you then went 
to the Allstate’s office in the Sears Roebuck Store? 

“A. That is why I went down there, yeah. 

“Q. And did you see a man by the name of Mr. 
Mielke there? “A. Yeah. 

“Q. And at that time did he take an application 
from you? “A. Yeah. 
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“Q. And did he ask you certain questions? 

“A. The question was, have you been cancelled? 

“Q. No. Did he ask you certain questions? 

“A. Well, some questions, sure. 

“Q. And you made certain answers? 

“A. Yeah. 

“@. And was one of these—in one of these ques- 
tions he asked you whether you had ever had any 
insurance cancelled, did he not? 

“A. Isaid not as far as yet; that’s my words. 

“Q. Did you tell him that you had received the 
letter from the State Farm Mutual? 

“A, He didn’t inquire and I didn’t answer him. 

“Q. Isay, did you tell him? 

“A. No. 

“@. You didn’t tell him that you received a letter 
that your pclicy was being cancelled effective April 
6th, did you? “A. No. 

“Q. And at that time you signed the application 
after 1t had been filled out; is that right? 

“A. Yeah. 

“Q@. I show you what has been marked here as 
Allstate’s Exhibit No. 4, and ask you if at the lower 
left-hand corner your signature, ‘Max W. Molden- 


hauer,’ appears? “A. If what? 
“@. If that is your signature? 
“A. Yeah. 


“@. And that is the application that you signed ? 

mae, Y cali.” 

The memorandum decision of the District Court 
was as follows: (Tr. pgs. 48-44, ff. 110): 

“United States District Court. 
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oe * * (Captions—4597-4612) * * * 

“Memorandwun Decision. 

“(Hndorsed: ‘Filed June 21, 1950. B. H. West- 
fahl, Clerk.’) 

“Upon a eareful consideration of the evidence 
submitted herein and of the arguments and briefs 
submitted by counsel, I have concluded that the de- 
fendant Allstate Insurance Company is entitled to 
a judgment declaring that the policy of automobile 
hability insurance issued to Max W. Moldenhauer 
was void by reason of his failure to disclose moe - 
tevial facts, which failure to disclose increased the 
risk, and that the Allstate Insurance Company in- 
eurred no lability under said policy. 

“The defendant Allstate Insurance Company is 
entitled to costs to be taxed by the Clerk of Count. 

“Counsel for defendant Allstate Insurance Com- 
pany will prepare findings of fact and conclusions 
of law and a form of judgment and present same 
for settlement on ten (10) days’ notice to counsel 
for the other parties. 


“Dated, Milwaukee, Wisconsin, this 21st day of 
June, A. D. 1950. 


“Robert E. Tehan, 
US Ss. Distmet dudae” 


The Findings of Fact and Conclusions of Law, 
based on the foregoing evidence, relates, in part, as 
follows (Ty. pgs. 45 and 46): 

“=** 6. That prior to the issuance of said policy 
of insurance the said Max W. Moldenhauer ex- 
ecuted an application for insurance in which he de- 
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elared that no insurer had ever cancelled any auto- 
mobile insurance which it had issued to him. 

“7 That Allstate Insurance Company issued 
Policy No. M002734 based upon the express war- 
ranty made by the said Max W. Moldenhauer, 
which express warranty read as follows: ‘Has any 
insurer ever cancelled any automobile insurance is- 
sued, or refused any automobile insurance to the 
applicant or to any of his household, to which ques- 
tion the said Max W. Moldenhauer answered 
NO. ? 

“8 That State Farm Mutual Insurance Com- 
pany of Bloomington, Illinois, previous insurer of 
the said Max W. Moldenhauer, notified the said 
Max W. Moldenhauer on April 6, 1947, that it was 
cancelling his insurance, and that one, Mrs. Lehman, 
wife of the agent for State Farm Mutual Insurance 
Company, informed the said Max W. Moldenhauer 
that said policy of insurance was being cancelled 
because of the number of small accidents in which 
the said Max W. Moldenhauer had been involved.” 

The Conclusions of Law related in part as fol- 
lows (Tr. p. 46): 

“1. That the policy of automobile hability insur- 
anee No. M002734 issued April 6, 1947, by Allstate 
Tnsurance Company to Max W. Moldenhauer, and 
the subsequent renewal policy issued April 6, 1948, 
are null and void from the date of their original 
issuance because of the failure on the part of the 
said Max W. Moldenhauer to disclose material facts, 
which failure to so disclose increased the risk.” 

judement followed. 


Oscar F. Erickson 3L 


As heretofore stated, the complete transeript of 
these proceedings are available for the study of the 
Court and Counsel. 

It is respectfully submitted the Court miscon- 
strues the plain import of the letter of Mr. Cowden, 
Exhibit 2 in the instant case, which reads as fol- 
lows: 

“December 15, 1952 
“Mr. O. F. Erickson and 
“Mrs. Birdella A. Erickson 
Peo. Box 812 
Booneville, California 


“Dear Mr. and Mrs. Erickson: 
“Re: Cancellation of Policy No. 528848-B04-05 

“It is with regret that we inform you of our 
desire to be relieved of liability for insurance under 
this poliey describing your 1951 Studebaker 4-Dr. 
Sed., motor number V19458. 

“Policy No. 528848-B04-05 is being cancelled ef- 
fective 12:01 a.m. Standard Time on the 27th day, 
of December, 1952 and no further protection will 
be afforded after that date. 

“Our draft in the amount of $11.35 is being for- 
warded to our representative for disposition. This 
represents the unearned premium returnable from 
the cancellation of your policy. 

“Very truly yours, 

/s/ “G. M. Cowden, 


Underwriting Superintendent” 


There is no question that this letter extended cov- 
erage through December 27, but prior to the time 
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that Erickson applied to Allstate Insurance Com- 
pany and signed the application, he knew that this 
policy had been Cancelled, and that he had been 
Refused further coverage. Regardless of the effec- 
tive date of the cancellation, he had been cancelled 
and so advised. There was no other reason for him 
to seek insurance from Allstate Insurance Company 
other than to replace cancelled insurance. There- 
fore, to give effect to the continuance of coverage 
by State Farm Mutual Insurance Company until 
December 27 is to overlook entirely the fact that 
the policy had meanwhile been cancelled. To hold 
otherwise would be contrary to the findings of an- 
other United States District Court, whose decision 
has been affirmed by the United States Court of Ap- 
peals, for the Seventh Circuit. 

All that State Farm Mutual Insurance Company 
did was to give notice of cancellation. The fact as 
the witness G. M. Cowden related, ten (10) days no- 
tice is required by the pohey to terminate the ef- 
fective period of the coverage does not vitiate the 
fact that there was an unequivoeal present intention 
expressed to Erickson in the letter of December 15, 
which, of course, he received before he applied to 
Allstate Insurance Company. 

As said in 29 Am. Jur. p. 263: 

“ * * notice by the insurer to the insured need 
not be in any particular form in the absence of a 
statute or policy provision preseribing such form, 
and is sufficient so long as it positively and un- 
equivocally indicates to the insured that it is the 
intention of the company that the policy shall cease 
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to be binding as such upon the expiration of the 
stipulated number of days from the time when its 
intention is made known to the insured.” 

In 14 Cal. Jur. p. 488 it is said: 

«e * * under a policy requiring notice for a stated 
time it is only necessary positively to indicate the 
insurer’s intention that the policy shall cease to be 
binding upon the expiration of the stipulated period 
after such intention is communicated, if such a 
notice expresses a present resort to the cancellation 
privilege to become effective at the time fixed.” 

In American Glove Company vs. Pennsylvania 
Ins. Co. 15 Cal. App. 77, the insurance company 
wrote on April 9, 1906 as follows: 

“Gentlemen:—We desire to terminate our liabil- 
ity under Policy No. 170062 * * * The policy will be 
eancelled on our books on the 14th inst., five days 
from date * * *” 

Tt is further stated in said case (page 80): 

“Plaintiff in the same connection argues that the 
notice of April 9th was not a notice of cancellation, 
but merely of an intention to cancel, and therefore 
insufficient. But the notice expressed defendant’s 
present ‘desire to terminate liability.’ The policy 
required ‘five days’ notice of such cancellation,’ and 
for this reason the form of expression was adopted 
that the policy ‘will be canceled on our books on the 
14th inst., five days from date.’ Moreover, the in- 
sured was asked to return the policy with the 
earned premium on that date. The meaning of this 
was in substance that the insurance company de- 
siring then to cancel the policy and to terminate 
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its risk, thereby gave the insured the five days’ 
notice prescribed by the policy, at the expiration 
of which the cancellation would become effective.” 
x ££ * % 

(Page 81) “It is clear that such cases are inap- 
plicable to the case at bar. Here five days’ notice of 
eancellation was required by the policy, and that 
notice was given. The notice did not express a mere 
intention of the defendant to thereafter avail him- 
self of the cancellation privilege, but a present re- 
sort to it, which would become effective at the ex- 
piration of the prescribed period of notice.” 

%*¥ * * & * 

(Page 82) “Even where the policy permits im- 
mediate cancellation upon notice, an unequivocal no- 
tice that the company will, on and after a certain 
future date, consider the policy caneeled is held ef- 
fective. The assured upon whom such a notice was 
served would be left in no doubt of the purposes 
of the company. He could not fail to understand 
that it was notice of the cancellation of the policy, 
to take effect on the day named in the notice.” 

There was no equivocal notice of cancellation by 
State Farm Mutual Insurance Company. Its letter 
was entitled “Cancellation of Policy’, and Erickson 
was notified that he was being cancelled, effective 
date to be December 27. There is no ambiguity in 
the cancellation notice nor is there in the applica- 
tion of Allstate Insuranee Company, which was the 
identical application in the Moldenhauer case as 
well. When Erickson, like Moldenhauer, received 
the State Farm Mutual letter of cancellation, and 
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informed the Allstate Insurance Company repre- 
sentative that he had not had a policy cancelled or 
refused, he was guilty of a misrepresentation and 
a material one, as the testimony of the defendant 
was uncontradicted that the policy would not and 
eould not have been bound had a truthful answer 
been given to the inquiry set forth in the ap- 
plication. 

Dated: December 8, 1954. 

Respectfully submitted, 


HEALY & WALCOM, 
/s/ By LEO J. WALCOM, 
Attorneys for Defendant 


Affidavit of Service by Mail attached. 
[Endorsed]: Filed December 8, 1954. 


[Title of District Court and Cause. ] 


ORDER 
The Court having heard and considered the 
further evidence and authorities presented in the 
above entitled cause, it is hereby ordered that the 
motion of the defendant, Allstate Insurance Com- 
pany, for an order setting aside the decision here- 
tofore rendered in this action, 1s denied. 
Dated: December 28, 1954. 


/3/ O. D. HAMLIN, 
United States District Judge 


[Endorsed]: Filed December 28, 1954. 
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[Title of District Court and Cause. ] 


FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


The above-entitled cause came on regularly for 
trial on the 14th day of October, 1954, and con- 
tinued on the 15th day of October, 1954, before the 
court sitting without a jury, a jury having been 
expressly waived, Paul Fredman appearing as 
counsel for the Plaintiff, and Healy and Walcom 
appearing as counsel for the Defendant, and the 
eourt having heard the testimony and having ex- 
amined the proofs offered hy the respective parties, 
and the cause having been submitted to the court 
for decision, and the court being fully advised in the 
premises now makes its findings of fact as follows: 


Findings of Fact 


1. That all of the allegations contained in para- 
graphs I and II of the complaint as filed herein 
Are irite: 


2. That the amount in controversy in this action 
exceeds the sum of $3,000.00, exclusive of costs and 
interest ; 


3. That this is a civil action, and that the Court 
has jurisdiction of this action based upon the exist- 
ence of a controversy between citizens of different 
states in which the amount in controversy exceeds 
the sum of $3,000.00 exclusive of costs and interest; 


4, That all of the allegations contained in para- 
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eraphs IV, V and VII of the complaint as filed 
herein are true; 


5. That all of the allegations contained in para- 
graph VI of the complaint as filed herein are true, 
except that the total damages suffered by the plain- 
tiff are in the sum of $2,067.72; 


6. That all of the allegations contained in para- 
eraph I of the second, separate, distinct and further 
answer and defense to the complaint of plaintiff 
contained in the answer of defendant are true; 


7. That a letter dated December 15, 1952, from 
the State Farm Mutual Automobile Insurance Com- 
pany, with whom the plaintiff then had a poliey of 
automobile insurance. was sent to the plaintiff and 
received by him before he made application to the 
defendant on December 17, 1952, for a policy of 
insuranee, and that this said letter read as follows: 


“Dear Mr. and Mrs. Erickson: 
Re: Cancellation of Policy No. 528848-B04-05 
It is with regret that we inform you of our desire 
to be relieved of lability for insurance under this 
policy deseribing vour 1951 Studebaker 4-Dr. Sed., 
motor number V19458. 


Policy No. 528848-B04-05 is being cancelled effec- 
tive 12:01 a.m. Standard Time on the 27th day of 
December, 1952 and no further protection will be 
afforded after that date. 


Our draft in the amount of $11.35 is being for- 
warded to our representative for disposition. This 
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represents the unearned premium returnable from 
the cancellation of your policy. 
Very truly yours, 


G. M. Cowden, 
Underwriting Superintendent” 


8. That the check for $11.35 mentioned above in 
paragraph VII of the Findings of Fact was re- 
ceived and cashed by the plaintiff, Oscar F. Erick- 
son, some time after the date of December 18, 1952; 


9. That in issuing this said insurance policy to 
the plaintiff, the defendant did in fact materially 
rely on the representation made by the plaintiff in 
the policy and on the negative answer of the plain- 
tiff to the question asked of him at the time of his 
application for the said insurance policy. 


From the foregoing findings of fact the Court 
makes the following 


Conclusions of Law 
1. That plaintiff is entitled to judgment against 
the defendant in the sum of $2,067.72 together with 
his costs and disbursements incurred and expended 
herein. 


Let judgment be entered accordingly. 
Dated this 6th day of January, 1955. 


/s/ O. D. HAMLIN, 
United States District Judge 


[Endorsed]: Filed January 6, 1955. 
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In the District Court of the United States, North- 
ern District of California, Southern Division 


No. 33005 
OSCAR F. ERICKSON, Plaintiff, 
VS. 
ALLSTATE INSURANCE COMPANY, a cor- 
poration, Defendant. 
JUDGMENT 


The above-entitled cause came on regularly for 
trial on the 14th day of October, 1954, and con- 
tinued on the 15th day of October, 1954, before the 
Court sitting without a jury, a jury having been 
expressly waived, Paul Friedman appearing as 
counsel for the plaintiff, and Healy and Walcom 
appearing as counsel for the defendant, and the 
Court having heard the testimony and having ex- 
amined the proofs offered by the respective parties, 
and the cause having been submitted to the Court 
for decision, and the Court being fully advised in 
the premises and having duly made and filed its 
findings of fact and conclusions of law, and good 
cause now appearing: 


It Is Hereby Ordered, Adjudged and Deecreed: 


1. That Plaintiff have judgment against the De- 
fendant in the sum of $2,067.72. 


2. That Plaintiff have judgment against the De- 
fendant for his costs and disbursements incurred 
and expended herein. 
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Dated this 6th day of January, 19595. 


/s/ 0. D. HAMLIN, 
United States District Judge 


[Endorsed]: Entered January 7, 1959. 
[Endorsed]: Filed January 6, 1955. 


[Title of District Court and Cause. ] 


NOTICE OF APPHAL 


Notice is Hereby Given that the defendant All- 
state Insurance Company, a corporation, hereby 
appeals to the United States Court of Appeals for 
the Ninth Cireuit from that certain decree and 
judgment entered in the above entitled action on the 
6th day of January, 1955. 

Dated: January 28, 1955. 


HEALY & WALCOM, 
/s/ By JOHN J. HEALY, 
Attorneys for Defendant 
Acknowledgment of Service attached. 
[Endorsed]: Filed January 31, 1955. 


[Title of District Court and Cause. ] 


DESIGNATION OF RECORD 


Appellant Allstate Insurance Company, a cor- 
poration, designates the entire record proceedings 
and evidence to be contained in the record on ap- 
peal in this action, inchiding the following: 
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1. Complaint on Insurance Policy. 

2. Motion to Dismiss on Ground of Lack of 
Jurisdiction under Rule 12(b). 

3. Notice of Motion to Dismiss on Ground of 
Lack of Jurisdiction under Rule 12(b). 

4, Order Denying Motion to Dismiss. 

5. Answer to Complaint. 

6. The entire transcript of the proceedings, evi- 
dence, and testimony of all of the witnesses pro- 
duced at the trial. 

7. All exhibits offered by plaintiff and defend- 
ant and admitted in evidence at the trial. 

8. Opinion of Judge O. D. Hamlin. 

9. Notice of Motion for Order to Reopen Cause 
for Further Authorities and Evidence. 

10. Points and Authorities in Support of Motion 
to Reopen Cause for Further Authorities and Evi- 
dence. 

11. Order Denying Motion to Reopen Cause for 
Further Authorities and Evidence. 

12. Findings of Fact and Conclusions of Law. 

13. Judgment. 

14. Notice of Appeal. 

15. This Designation. 


Dated: January 28, 1955. 


HEALY & WALCOM, 
/3/ JOHN J. HEALY, 
Attorneys for Defendant 


Acknowledgment of Service attached. 


[Endorsed]: Filed January 31, 1955. 
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[Title of District Court and Cause. ] 


UNDERTAKING ON APPEAL TO STAY 
EXECUTION 


Whereas, the Defendant in the above entitled 
action, has appealed to the United States Court of 
Appeals for the Ninth Circuit, from a Judgment 
made and entered against said defendant in said 
action, in the District Court of U.S. for the North- 
ern District (Southern Division) in favor of the 
plaintiff in said action on the 6 day of January 
1955 for Three Thousand and 00/100 Dollars ($3,- 
000.00), costs of suit, and 

Whereas, the appellant is desirous of staying the 
execution of said judgment so appealed from, 

Now, Therefore, in consideration of the premises 
and of such appeal, the undersigned, American 
Motorists Insurance Company, a corporation or- 
ganized and existing under the laws of the State 
of Illinois, and duly licensed for the purpose of 
making, guaranteeing or becoming surety upon 
bonds or undertakings required or authorized by the 
laws of the State of California, does hereby ac- 
knowledge itself justly bound in the sum of Three 
Thousand and 00/100 Dollars ($3,000.00) being the 
amount named in the said judgment; that if the 
said judgment appealed from, or any part thereof, 
be affirmed, or the appeal be dismissed, the ap- 
pellant will pay the amount directed to be paid by 
the judgment or order, or the part of such amount 
as to which the same shall be affirmed, if affirmed 
only in part, and all damages and costs which may 
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be awarded against the appellant upon the appeal; 
and that if the appellant does not make such pay- 
ment within thirty (30) days after the filing of the 
remittitur from the judgment in the Court from 
which the appeal is taken, judgment may be entered 
in the said action on motion of respondent and 
without notice to the undersigned surety in their 
favor against the surety, for such amount, together 
with the interest that may be due thereon, and the 
damages and costs which may be awarded against 
the appellant upon the appeal. 


In Witness Whereof, the said American Motor- 
ists Insurance Company has caused this obligation 
to be signed by its duly authorized Attorney-in- 
Fact, and its Corporate Seal to be hereunto af- 
fixed at San Francisco, California, this 26 day of 
January 1955. 


AMERICAN MOTORIST INSUR- 
ANCE COMPANY, 
[Seal] /s/ A. R. McCORD, 
Attorney in Fact 


Approved: February 1, 1955. 


/s/ O. D. HAMLIN, 
United States District Judge 


Duly Verified. 
[Endorsed]: Filed February 1, 1955. 
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[Title of District Court and Cause. ] 


ORDER EXTENDING TIME TO PREPARE 
TRANSCRIPT AND DOCKET CASE 


Good Cause Appearing Therefor, 

It Is Hereby Ordered that the Court Reporter 
of this Court may have to and including the first 
day of April, 1955, to transcribe and prepare the 
Record on Appeal as heretofore designated by De- 
fendant Allstate Insurance Company, and to docket 
the same in the United States Court of Appeals for 
the Ninth Circuit. 

Dated: March 10, 1955. 


/s/ O. D. HAMLIN, 
Judge of the District Court 


[Endorsed]: Filed March 10, 1955. 


[Title of District Court and Cause. ] 


CERTIFICATE OF CLERK 


I, C. W. Calbreath, Clerk of the United States 
District Court for the Northern District of Cali- 
fornia, do hereby certify that the foregoing and 
accompanying documents and exhibits, listed below, 
are the originals filed in this court, or true and 
correct copies of orders entered on the minutes of 
this Court, in the above-entitled case, and that they 
‘constitute the record on appeal herein as designated 
by the attorneys for appellant: 

Complaint. 
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Notice of motion to dismiss with motion attached. 

Minutes of December 7, 1953. 

Notice of motion to dismiss with motion attached. 

Minutes of July 12, 1954. 

Answer to complaint. 

Opinion. 

Notice of motion for order to reopen cause for 
further authorities and evidence with points and 
authorities attached. 

Order denying motion to reopen cause, ete. 

Findings of fact and conclusions of law. 

Judgment. 

Notice of appeal. 

Designation of record. 

Cost bond on appeal. 

Order extending time to docket appeal. 

Piniitiiessesxhibits 1, 2, 3, 4, 5, 6, 7,8, 16 and 11. 

Defendant’s exhibits A, C and D. 

One volume of Reporter’s transcript of trial. 


In Witness Whereof, I have hereunto set my 
hand and affixed the seal of said District Court 
this... .day of March, 1955. 


C. W. CALBREATH, 
Clerk 
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In the United States District Court for the North- 
ern District of California, Southern Division 


No. 33005 
OSCAR F. ERICKSON, Plaintiff, 


VS. 


ALLSTATE INSURANCE COMPANY, 
Defendant. 


TRANSCRIPT OF PROCEEDINGS 
Friday, October 15, 1954 
Before: Hon. Oliver D. Hamlin, Judge. 


Appearances: For the Plaintiff: Paul Friedman, 
Esq. For the Defendant: Healy and Walcom, by 
Leo J. Walcom, Esq., 68 Post St., San Francisco, 
Caliternia. | 1*| 


The Clerk: Erickson vs. Allstate Insurance Com- 
pany. 

Will respective counsel please state their appear- 
ance for the record ? 

Mr. Friedman: Paul Friedman, 531 Phelan 
Building, for the Plaintiff, Oscar Erickson. 

Mr. Walcom: Healy and Walcom, by Leo Wal- 
com, 68 Post Street, San Francisco, for the De- 
fendant Allstate Insurance Company. 

The Court: All right, gentlemen. 


* Page numbers appearing at top of page of original Reporter’s 
Transcript of Record. 
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Mr. Friedman: Your Honor, may I make a brief 
opening statement? 


Your Honor, this is an action by Oscar Erickson, 
who is seated in the courtroom here, to recover on a 
policy of automobile insurance that he had taken 
out with Allstate, the Defendant, on or about the 
17th: day of December, 1952. I will come to the 
damages in a moment. 


The Defendant Allstate has refused to pay the 
damages alleged to have been suffered by Mr. Erick- 
son and his wife, Mrs. Erickson, as a result of an 
accident which occurred on or about the 15th dav 
of February, 1953, approximately three months 
later. 


The Defendant bases the refusal to pay on the 
grounds that there has been a material misrepre- 
sentation on the part [3] of the Plaintiff, Mr. 
Erickson, to the Defendant’s agent at the time of 
securing the insurance. 


The representation alleged to be false by the De- 
fendant is contained in the supplement page within 
the Allstate Insurance policy which was delivered 
to the Plaintiffs at the time they secured the insur- 
ance, and this clause upon which the Defendant 
seems to rely most strongly in refusing to pay the 
insurance is: 


“During the past two years, with respect to the 
named insured’—that is, referring to Oscar Erick- 
son—“or to any member of his household, no insurer 
has cancelled or refused any automobile insurance 
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nor has any license nor permit to drive an auto- 
mobile been suspended, revoked, or refused.” 


The Defendant contends that inasmuch as at the 
time the Plaintiff Oscar Erickson appeared at the 
offices of the Defendant’s agent in Santa Rosa, Cali- 
fornia, that at that time he had received a letter 
from another insurance company in which he was 
insured, informing him that on or about the 27th 
of December, his policy of insurance would be can- 
celled. 


I have secured that letter, finally, tried to get it, 
finally have gotten it, and it reads as follows. It is 
dated December 15, 1952, addressed to Mr. Erick- 
son. It says: 


“Dear Mr. and Mrs. Erickson: [4] 
“Re: Cancellation of policy No. 528848-B-04-05.” 


This is on the stationery of the State Farm Mu- 
tual Insurance Company with which company at 
that time Mr. Erickson had insurance of the same 
kind. 

“It is with regret that we inform you of our de- 
sire to be relieved of lability for insurance under 
this poliey describing your 1951 Studebaker 4-door 
sedan, Motor No. V-19458. 


“Policy No. 528848-B-04-05 is being cancelled ef- 
fective 12:01 a.m. Standard Time on the 27th day 
of December, 1952 and no further protection will 
be afforded after that date. 

“Our draft in the amount of $11.35 is being for- 
warded to our representative for disposition. This 
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represents the unearned premium returnable from 
the cancellation of your policy. 
“Very truly yours, G. M. Cowden, 
“Underwriting Superintendent.” 


Now, the issue there in brief is very simple. My. 
Erickson contends, the Plaintiff, that this letter im 
and of itself which he received on or about the 15th 
or 16th of December did not at that time constitute 
a cancellation of his insurance, because it says it 1s 
with regret we are to be relieved of lability as of 
a certain date, to wit, the [5] 27th day of December. 

Now, the Defendant says that constitutes in and 
of itself a cancellation of the policy so that when 
the Plaintiff states in his application to Allstate 
on or about the 17th of December, which is ap- 
proximately ten days before the date set for ecan- 
eellation, that he has never had a policy cancelled, 
that he was making a false representation. That is 
the Defendant’s position. I submit to Your Honor 
that is the issue of the case pure and simple. 

The Plaintiff contends that that does not con- 
stitute a cancellation. He is not bound to tell the 
Defendant that my company informed me that they 
will cancel me ten days hence, or 12 days henee, 
because that is what the Defendant wanted, and the 
Defendant itself has prepared its very voluminous 
document, two page contract, very carefully—— 

The Court: I take it you are getting into the 
argument now. 

Mr. Friedman: JI am, but I am saying that as 
the position of the Plaintiff, that that does not eon- 
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stitute a false representation when they, in answer 
to that, “I have not”—just the answer “No” to the 
question: “During the past two years, with respect 
to the named insured or to any member of his 
household, no insurer has cancelled or refused any 
automobile insuranee, nor has any license or per- 
mit to drive an automobile been suspended, revoked, 
or refused.” [6] And the Plaintiff has answered 
“No.” The Defendant says because you made that 
answer we will not pay. 

Now, in reference to damages. Of course, we are 
all familiar, in order to stay in this Court, the 
Plaintiff in its complaint must allege damages above 
$3,000. The Court has jurisdiction, we submit here, 
in a conflict between citizens of two different states, 
and the claim, as alleged in the Complaint is for 
more than $3,000. 

At this point, however, I have received further 
information this morning in addition to those an- 
swers to interrogatories previously made to the De- 
fendant, and I would like to add to the list of dam- 
ages already set forth in the interrogatories an ad- 
ditional $700 in damages. The answers to the in- 
terrogatories listed in great detail damages total- 
ing $3,568.82. Among them were $476.27 for medi- 
eals. Now, the Plaintiff desires to add to those in- 
terrogatories the statement, add $700 to the medicals 
for nurse’s services performed by a Mrs. Michael- 
son, registered nurse. That would increase the total 
damages claimed, which is set forth in the inter- 
rogatories, to the figure of $4,268.82. 

The Plaintiff also claims complete loss of a 1951 
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Studebaker automobile which was overturned in a 
wreck while the car was being driven by Mrs. Erick- 
son on the 15th of February. The policy provides 
for—it is contended, and I don’t think there is any 
argument about that—for payment [7] of the loss 
sustained to the automobile. There may be an aregu- 
ment as to the car allegation, as to the value of the 
car. Now, in the Complaint it was alleged the value 
of the car to be $2,000. After conferring with the 
Plaintiff and also in reference to his deposition and 
answers to interrogatories, he has stated that the 
value of the car at the time of the wreck, in his 
opinion, was $2300. So I desire to amend the Com- 
plaint to set that forth. 


It is contended in the answers to the interroga- 
tories as $2300, but in the Complaint it is set forth 
as $2000, so at this point I would like to have the 
Complaint conform to those answers to the in- 
terrogatories and state the value of the car as of the 
time the Plaintiff had this accident to be, in his 
opinion, $2300. 


There is no other amendment that the Plaintiff 
desires to make, but merely to state that when this 
accident occurred on the 15th of February, Mrs. 
Birdella Erickson, who was driving it, drove the 
car, through accidental means, upon the highway, 
it overturned two or three times, she suffered severe 
personal injuries and required a great deal of hos- 
pitalization and medical care. In fact, she was hos- 
_pitalized, I believe, at least 30 days, February 15, 
T have here, to March 25, Redwood Coast Hospital 
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bill for her of $231.50, and I have a bill for Mr, 
Erickson of $21.25. 

The car turned over approximately three times 
up in [8] Mendocino County going around the turn. 
Mrs. Erickson received very serious injuries, re- 
quired hospitalization, required the care of nurses, 
was compelled to come down to San Francisco to 
Stanford Clinic, and I have bills for that, and ac- 
corded treatment there. In fact, she didn’t have 
sufficient funds to receive all the treatment she 
needed. If she had, probably her medical bills would 
have run much higher. Also she was attended by 
two nurses, one is already listed here, I have a bill 
from Mrs. 

The Court: Well, counsel, get to the evidence. 
This is just an opening statement. 

Mr. Friedman: I beg your pardon. I just want 
to summarize there are bills and there is evidence 
that the amounts of damages, at least claimed by 
this Plaintiff, are $4,268.82. 

I don’t know what the answer of the Defendant 
will be as to how they will try to get around it, 
they may try to get around part of it, but I submit 
the Plaintiff is within the jurisdiction of the Court 
on the allegations of the Complaint. 

Secondly, that the issue is really simple here, 
that is, there is no false representation made to the 
Defendant by the Plaintiff when the Plaintiff in an- 
swer to the Defendant’s statement in the application 
form in writing that there has been no previous 
cancellation says “No”, and I believe that [9] there 


is a proper foundation for the Court here to order | 
| 
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and require this Defendant to pay on its policy of 
insurance for which a premium has been paid. 
Mr. Walcom: If the Court please, may I respond 
briefly ? 
If the Court pleases, this is an action on the in- 
surance policy of Allstate Insurance Company, 


which Mr. Erickson sought on the 17th day of De- 
eember, 1952. 


The evidence will show that on that day he ap- 
peared at the agency of Allstate Insurance Com- 
pany and requested the issuance of a policy. At that 
particular time he completed an application for the 
policy and in that policy application he was asked 
a question, has any insurer ever cancelled any auto- 
mobile insurance issued, or refused any automobile 
insurance to the applicant or to any of his house- 
hold. 


Mr, Erickson answered “No.” 


The evidence will show that on the 15th day of 
December there had been mailed to him by his pre- 
vious Insurance carrier, the State Farm Mutual, 
the letter that counsel read to Your Honor, which 
said, we regret we are not going to carry you any 
longer, we are cancelling you effective the 27th of 
December. We are returning the unearned pre- 
minum for the unexpired portion of the policy. 


The evidence will show that upon receipt of that 
letter and upon receipt of his check returning the 
premium Mr. Erickson immediately went to All- 
state Insurance Company [10] requesting coverage, 
and when he was asked the question about whether 
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he had been cancelled or any carrier refused to 
eover him further, he answered “No”. 

At the time that that application was issued, if 
the Court please, he was provided with binder cov- 
erage, that is, from the moment of the application 
he was granted insurance coverage. I may say that 
at the same time he told the agent that his policy 
with State Farm Insurance Company was expiring 
the next day, on December 18, and the evidence will 
show that on the application which then became a 
binder upon its acceptance and issuance there was 
provided a condition that any insurance bound here- 
under shall otherwise be subject 1n all respects to 
the terms and conditions of the regular policy form 
of the company at present in use and to the state- 
ments in this application. If a policy is issued, it 
shall bear the effective date as provided on the 
face hereof. 

Now, in due course, Mr. Erickson received this 
policy which, as counsel related, states that in re- 
liance upon the declarations on the supplement page 
and subject to the limitation of hahility, Allstate 
agrees. 

Now, it agrees to cover the gentleman, provided, 
of course, that the representation that he made on 
his application and on that supplement page, it 
says: “During the past two years, with respect to 
the named insured, or to any member of his house- 
hold, no insurer has eancelled or [11] refused any 
automobile insurance * * *”, And in addition to that, 
on the policy there is a further provision: “Effect 
of poliey acceptance: By acceptance of this poliey 
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the named insured agrees that the declarations on 
the supplement page are his agreements and rep- 
resentations, and that this policy embodies all agree- 
ments, relating to this insurance, existing between 
himself and Allstate or any of its agents.” 

Now, the evidence will show, if the Court pleases, 
that at the time that Mr. Erickson made these rep- 
resentations that he had not been cancelled and not 
refused any further insurance, he had information 
—-received that letter telling him his insurance was 
eancelled. It is true the effective date was on the 
27th. 

Then secondly, while Mis. Erickson was driving 
the car that was involved in the collision, and that, 
of course, is a subject of the damage, the policy 
provided for collision insurance and also provided 
for medical payments coverage which counsel con- 
tends should be awarded here. 

We, at the time of the filing of this suit, the evi- 
dence will show, made a motion to dismiss on the 
geround that there was no jurisdiction in this Court 
for this action. I may call your attention to that, 
I don’t want to argue it, but we have denied 
jurisdiction. I call Your Honor’s attention to the 
fact this law suit was filed many months, some 
eight or nine months after this accident occurred. 
At that time, in [12] a motion to dismiss, we 
stated that such time having elapsed the various 
bills were accumulated and could be set forth with 
particularity. Thereafter, that motion was denied 
and interrogatories were taken so that all along 
counsel has been aware of the effect in this law suit 
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of an inability to reach the $3,000 jurisdiction in- 
volved. That is why we have denied that there is 
jurisdiction, and there is that issue. 

We will, at the appropriate time, give Your 
Honor eases in the Federal Court and Federal Cir- 
cuit governing this particular problem, one having 
to deal with the very company involved here, All- 
state vs. Moldenhauer, 193 Fed. 2nd 66. That case 
involves not only the same Allstate Insurance Com- 
pany, but the same warranty and the same State 
Farm Insurance Company, the same proviso on the 
parteor the insurer. 

The Court: What is the name of that? 

Mr. Walcom: 193 Fed. 2nd 663, if the Court 
please. 

The Court: 63? 

Mr. Walcom: 663. Allstate Insurance Company 
vs. Moldenhauer. 

The Court: All right. 

Mr. Walcom: And I may say, if Your Honor 
pleases, that in the Moldenhauer case, when Mr. 
Moldenhauer applied to Allstate, just as did Mr. 
Erickson, he, at that time, had before him a notice 
from State Farm Mutual Insurance Company [13] 
that it was cancelling him as well. 

Now, those are the issues. One is the jurisdic- 
tional amount, and second, the plain tenor of the 
letter Mr. Erickson received advising him that he 
was being cancelled. 

The Court: All right. 

Mr. fviedman: Your Honor, we may save some 
time if we can stipulate, Mr. Walcom, stipulate on 
the policy 
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on 
—] 


The Court: Swear the witness. 


OSCAR F. ERICKSON 
the Plaintiff, called on his own behalf, being first 
duly sworn, testified as follows: 

The Court: State your name, please. 

The Witness: Oscar Frederick Erickson. 

Mr. Friedman: Mr. Walecom and I, Your Hono:z, 
have stipulated this is the policy Allstate issued on 
or about the 18th day of December, 1952, to the 
Plaintiff Oscar Erickson. I would lke to offer it 
as an exhibit. 

The Court: May be marked Plaintiff’s Exhibit 1. 

(The policy above referred to was received in 
evidence as Plaintiff’s Exhibit 1.) 

Mr. Friedman: And also Mr. Walcom is stipulat- 
ing to admission into evidence of the letter of State 
Farm Insurance Company of the intention to ean- 
eel, dated the 15th day of December, 1952, and the 
covering letter dated September 15, 1954, in which 
this copy was sent to the Plaintiff by State [14] 
Farm Insurance Company. I would like to offer 
that as Plaintiff’s Exhibit 2. 

The Court: Exhibit 2. 

(The letter of September 15, 1954 was re- 
ceived in evidence as Plaintiff’s Exhibit No. 2.) 

Mr. Friedman: I would also like to offer as Ex- 
hibit 3 the appheation that Mr. Erickson executed 
—it is a carbon copy of it—at the time he applied 
for the insurance, and I think that should be in 
evidence, and J offer it as Exhibit 3. 

The Court: Mav be admitted. 
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(Testimony of Oscar F. Erickson.) 

(The application was marked for identifica- 
tion Plaintiff’s Exhibit 3 and received in evi- 
dence. ) 

Mr. Friedman: And Mr. Walcom, you will stipu- 
late that Defendant is a corporation duly incor- 
porated and organized under the laws of the State 
of Tllinois as a citizen of such state, principal office 
and place of business in Chicago. 

Mr. Walcom: That is admitted in the answer, if 
the Court pleases. 

Mr. Friedman: All right. 


Direct Examination 

Mr. Friedman: Q. Now, Mr. Erickson, you se- 
eured this [15] policy of insurance with the De- 
fendant Allstate Insurance Company, did you not, 
on or about the 18th day of December, 1952; is 
that right? A. That’s right. 

Q. Now, at that time, Mr. Erickson, you had re- 
ceived a letter, had you not, which is Plaintiff’s Ex- 
hibit 2, from your then insurer State Farm In- 
surance Company; is that correct, Mr. Erickson? 

A. Yes. 

@. Have you looked at that letter this morning? 

A. Yes, sir. 

Q. Now, that letter speaks of an intention to 
forward you an unearned premium, I think, of 
$11.35? A. That’s right. 

Q. Did you receive that in the mail at that time? 

eNO, Sir. 

@. When did you get that money? 
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(Testimony of Oscar F. Erickson.) 

A. It was approximately about two or three 
weeks later when— about two or three weeks later. 

Q. Now, how was it you didn’t receive it, it 
wasn’t contained in the letter? Ase 0, sin, 

Q. At that time. Now, for what period was that 
money refunded? Was that for the period within 
before December 27 or after December 27? [16] 

A. After. 

Q. Then you still, as far as you knew, were in- 
sured with State Farm until the 27th day of De- 
cember, 1952? A. That’s right. 

@. But nevertheless you went down to Allstate 
the day you received this letter and applied for in- 
suranee with that company ? 

oe hats meht. 

Q. And you made the answers contained in 
Plaintiffs Exhibit 3 to the agent, is that right? 

A, ‘What is right. 

@. Who filled out that form? 

A. The agent at Santa Rosa. I don’t remember, 
I don’t recall. 

Q. This all occurred in the Santa Rosa store 
of Sears Roebuck, is that it? 

A. That’s right. 

Q. You don’t know the name of the agent, but 
an agent there filled it out? 

eit is rieht. 

@. And you signed it? 

AG Uitateis richt. 

Q. Now, Mr. Erickson, did you and your wife— 
well, put it this way: Was your wife driving your 
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(Testimony of Oscar I’. Erickson.) 
automobile on or about the 17th or 15th day of 


February, 1953 ? A. That is correct. [17] 
Q. What is her name? 
A. Birdella Erickson. 
Q. Is she here in court? ees. 
Q. This lady here (indicating) ? 
ie Y CS 
Q. Now, what occurred at that time and where 


did it occur ? 

Mr. Walcom: Counsel, I will stipulate there 
was an accident causing damage to the car and 
causing injury to Mrs. Erickson. 

Mr. Friedman: Very well. Anything else you 
would like to stipulate to before I move on with 
the testimony ? 

Mr. Walcom: I don’t think that is an issue, never 
denied she was ever in an accident. 

Mr. Friedman: My. Erickson, what happened to 
your car at that time? 

A. Well, my wife was driving the car and was 
going around the turn. She stepped on the accelera- 
tor and it stuck in passing gear and she couldn’t 
control it and turned over three times. 

Q. What was the condition of your ear after 
this accident? 

A. Well, the agent—not the agent, but the man 
from Santa Rosa, from Allstate, Corippo, he ealled 
at the hospital—I have never seen the person, never 
talked to him 

Q. You can’t testify if you never saw him. [18] 
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(Testimony of Oscar F. Erickson.) 

The Court: Were you in the automobile at the 
time ? 

The Witness: Yes, sir. 

The Court: You were in the car at the time? 

The Witness: Yes, sir. 

Phe Comrie All right. 

Mr. Friedman: Q. Will you tell us, please, your 
observation of what condition the car was in? 

A. Well, the car was completely wrecked. 

Q. All right. Now, what do you estimate the 
value of this car to be as of that date? 

A. To my estimation, the car at that time—:: 
was paid for and everything—was worth $2300 to 
me, and I had taken it to Lou Fox before we went 
to Mexico. 

The Court: We are trying to get along with a 
fan, and yet at the same time I think we better 
turn the fan off. 

Mr. Friedman: Q. Take your time, please. I 
didn’t get that answer. May I have it read? 

(Record read by the reporter.) 

The Witness: That’s right. 

Mr. Friedman: Q. Now, what kind of a car was 
that, Mr. Erickson ? 

A. It was a Studebaker, 1951. 

@. What model? M, USSiL. 

The Court: What particular model? [19] 

The Witness: Oh, it was a Regal Deluxe. 

The Court: Regal? 

The Witness: Commander. 

The Court: <A sedan? 
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(Testimony of Oscar F. Erickson.) 

The Witness: Yes, Commander. 

Ma Friedman: Q. As a mattersof fact, Mr. 
Erickson, is this document I hold in my hand, which 
I am about to show you, a copy of your purchase 
order of this car when you bought it, and does it 
represent the price you paid for the car? 

A. That’s right. 

Q. Look at it, please? A. Yes, sir. 

Q. And the price indicated is a total of $2,- 
794.71, is that correct, Mr. Erickson? 

re Vhaiiceriche 

Q. Purchased on March 23, 1951? 

ver Phiatserieht. 

Q. Was that purchased new? 

. Yes, sir. 

Mr. Friedman: I would like to offer this in evi- 
dence, Your Honor, as proof or corroboration of 
proof of the value of the car. 

The Court: All right. May be marked Exhibit 4. 

(The purchase order was marked and re- 
ceived [20] in evidence as Plaintiff’s Ex- 
hibit 4.) 

Mr. Friedman: Now, were you injured or your 
wife injured in this accident? 

A. We both were. 

Q. Now, what happened to you, what happened 
to your wife? A. My wife 

Mr. Walcom: Just a moment. I object to this 
as calling for the conclusion of the witness, if the 
Court please. That should be subject of medical 
testimony. 
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(‘Testimony of Oscar F. Erickson.) 

The Court: I don’t think it yet calls for a con- 
clusion; she went to a hospital. 

Mr. Walcom: Very well, I will withdraw the ob- 
jection. 

Mr. Friedman: Q. What happened, Mr. Erick- 
son, if you ean tell us? 

A. Well, she had several concussions of the 
brain. 

The Court: Was she taken to a hospital? 

The Witness: Yes, sir. 

The Court: Where? 

The Witness: At Ft. Bragg, California. 

The Court: That was immediately after the 
accident, was it? 

The Witness: That’s right. 

The Court: And how long did she remain in that 
hospital ? 

The Witness: Fifteen days. 

Mr. Friedman: Q. Mr. Erickson, have you ever 
received [21] a bill from the hospital? 


Yes, sir. 
Both for yourself and your wife? 
Yes, sir. 


Did you go to the hospital, too? 
Nessie 

The Court: Was there anyone else in the car 
but you and Mrs. Erickson? 

The Witness: No, sir. 

Mr. Friedman: Q. Are these the bills, Mr. 
Erickson, you received from the hospital? 

Na NOES, Sint; 


>OPO> 
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(Testimony of Oscar I’. Erickson.) 

Mr. Friedman: I would like to offer these in 
evidence, Your Honor. 

The Court: May be marked Exhibit 5. 

(Hospital bills marked Plaintiff’s Exhibit 
No. 5 and received in evidence.) 

Mr. Friedman: Q. Did you wife secure any 
additional medical treatment, other than this hos- 
pitalization after this accident? 


Ae ) Nesyesir. 

Q. Where and what? 

A. Stanford-Lane Hospital, San Francisco. 

Q. Do you know what was done for her there? 

A. Well, it was taking care of the injury on her 
forehead. [22] 

@. Did you receive any further medical care? 

vee INO, SIX. 


Q. Mr. Erickson, ean you tell us what happened 
to your car in reference to the Defendant Allstate 
and its conduct of this matter immediately after 
the accident ? 

A. Well, the car was towed in to the garage at 
Burke’s Motor Company and in Ft. Bragg, and 1% 
was there for about four or five days, and then f 
went down to see it and it was gone. I never have 
any recollection of the car being moved. 

Q. Anyone tell you they were moving it from 
there? 

A. Nobody told me anything. 

Q. Did you find out where it was taken? 

A. Yes, I talked to Mr. Burke at the Ford 
Motor Company and he told me 
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Q. Speak into the microphone. 

A. Repeat that over? 

@) Wes; please. 

A. Mr. Burke at the Ford Motor Company told 
me at that time that it was taken to Ansel Schloss 
in San Francisco. 

@. Wou hadn’t ordered that done? 

Po te agenever, lov. 

Q. Did you subsequent to that eall the Ansel 
Sehloss, call Ansel Schloss and ask him what he 
Oi iin wie car? A” Yes) sin: 

Q. About how long after that was it? [23] 

A. About a week. 

@. Can vou tell us the conversation ? 

Mr. Walecom: Just a moment. 

Me. Friedman: Withdraw it. 

@. Did you ever get your car back? 

A. No, sir. 

Q. Were you told at that time that the Allstate 
wasn’t going to take care of paying the medical bills 
and property damage and so on? 

Mr. Walcom: Just a moment. If the Court please, 
I will object to that, calling for hearsay unless he 
was told by some of the Defendants. 

The Court: Objection sustained. 

Mr. Friedman: Q. Did any representative of 
Allstate Insurance Company at that time advise 
you in any way that you were not—I am speaking 
immediately after the accident—that you were not 
to be, that your policy wasn’t to be honored ? 

A. Not right at that time, no, sir. 
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Q. As a matter of fact, all the information was 
to the contrary? A. That’s right. 

Mr. Waleom: Now, just a moment. 

Mr. Friedman: All right. 

Q. Mr. Erickson, I am showing you a letter 
dated March 3, [24] 1953 on the stationery of the 
Allstate Insurance Company, and ask you whether 
you received this letter? A. Yes, sir. 

Q. Did you receive this letter? 

A. §6Yesiecir, 

Mr. Friedman: I offer this letter in evidence, 
Your Honor, as indicative of the state of mind of 
the Defendant at that time. 

Mr. Walcom: TI will object to it as indicating 
the frame of mind of the Defendant. In any event, 
the letter speaks for itself. 

Mr. Friedman: Anyway, the Court wants to 
lookarat 1. 

The Court: Give it 6. 

(The letter dated March 3, 1953, was marked 
Plaintiff’s Exhibit 6 and received in evidence.) 

My. Friedman: Q. Now, Mr. Erickson, I am 
going to show you a letter dated March 4, 1953, 
from Allstate Insurance Company, and a letter 
dated March 24, 1953, Allstate Insurance Com- 
pany— 

Mr. Friedman: Have you an erasure, please? I 
just want to remove some pencil marking on the 
letter 

Mr. Friedman: Q. (Continuing) 


and I will 


Oscar F. Erickson 67 


(Testimony of Oscar F. Erickson.) 
ask you whether you received those letters from 
the Allstate Insurance Company ? 

Mr. Walcom: I will stipulate he did, counsel. 

Mr. Friedman: Let him look at them, anyway. 

The Witness: Yes, sir. 

Mr. Friedman: Counsel has also stipulated. I 
offer these exhibits as Plaintiff’s exhibits next in 
order, Your Honor. 

The Court: Let the March 4 letter be marked 
Exhibit 7, and the letter dated March 24 as Ex- 
hibit 8. 

(The letters dated March 4, 1953 and March 
24, 1953, were marked Plaintiff’s Exhibits Nos. 
7 and 8 respectively and received in evidence.) 

Mr. Friedman: Q. And then, Mr. Erickson, I 
will show you a letter dated April 13, 1953 on the 
stationery of Allstate Insurance Company together 
with an attached copy of a letter previously sent 
to you, and will ask you whether you received that 
letter together with the attached copy on or about 
the 14th or 15th of April, 1953? 

Mr. Waleom: May I see that, counsel? This is 
addressed to you. 

Mr. Friedman: Oh, I beg your pardon; I beg 
your pardon. I think we already have the 24th let- 
ter in there. 

Mr. Friedman: Q. Mr. Erickson, on or about 
the 25th or 26th of March, 1953, was the first in- 
dication, was it not, that the Defendant, Allstate, 
was not going, would not honor their policy? [26] 

een sero ht. 
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Q. You badn’t received previous information to 
that effeet before? A. That’s right. 

Q. That is approximately—well, the Court can 
compute that, approximately 19 days after the ae- 
cident ? A. That’s right. 

Q. Now, Mx. Erickson, did you receive the docu- 
ment I am about to show you, registered mail, from 
Ansel Schloss on or about the 12th day of Decem- 
ber, 1953? A. Yes, sir. 

Mr. Friedman: I offer this document in evi- 
dence, Your Honor, as the exhibit next in order. 

Mr. Walcom: TI think it is wholly incompetent, 
irrelevant and immaterial, if the Court pleases. 

The Court: Is it a letter? 

Mr. Walecom: It is notice of sale of car for non- 
payment of the repair bill. 

Mr. Friedman: It is notice of intention to sell 
the automobile owned by Mr. Erickson by Ansel 
Schloss for non-payment of repair bill, and I feel 
it is material in this case because his testimony will 
show that apparently the car was sold and that 
would involve a total loss of his car plus a de- 
ficieney on his bill for non-payment, and for that 
reason it is being offered to show damage suffered 
by Mr. Erickson [27] as the result of Allstate’s 
failure and refusal to honor their contract. 

Mr. Walcom: If the Court please, there would 
be no probative value in a legal notice. T am sure 
that Plaintiff could bring in someone from Ansel 
Schloss to show whether or not there is any de- 
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ficiency or what the bill was. It is only a notice 
or copy of a publication in the recorder. 

Mr. Friedman: It speaks for itself. 

The Court: It is notice of sale? 

Mr. Friedman: Intention to sell, Your Honor. 

The Court: Intention. 

Mr. Friedman: For an unpaid repaid bill of 
$1117, and they say that they will sell the auto- 
mobile, Wednesday, 6 January 1954, at 12:00 a.m. 
at 49 South Van Ness Avenue in the City and 
County of San Francisco, State of California, to 
satisfy a lien against said automobile in the sum 
Om $1,117.50. 

I think that is very material. 

Mr. Walcom: It is of no probative value, no sale, 
those are all matters of proof. It is harmless in it- 
self, but of no probative value as to value or any- 
thing else, if the Court please. 

The Court: JI am inelined to think the objection 
to it should be sustained, particularly a notice of 
sale. I will mark it for identification, however; give 
it 9 for identification. [28] 

(Notice of intent to sell was marked Plain- 
tiff’s Exhibit 9 for identification. ) 

Mr. Friedman: @. Mr. Erickson, did you ever 
receive any other notice of any other kind from 
My. Schloss? A. No, sir. 

@. Never heard from him again, did you? 

A. No, sir. 

The Court: Did you go down there? 

The Witness: No, sir. 
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Mr. Friedman: Q. This was subsequent, was it 
not ,to the declination of the Defendant to honor 
the policy? This came later, did it not? 

A. Yes, sir, that is right. 

Q. This notice, many months later? 

Repeats rie lit, 

Q. And your car had been taken down to Ansel 
Schloss without A. That’s right. 

Q. without your authorization? 

Doe hiaticsraieht. 

Q. By a representative of Allstate? 

A. That’s right. 

©. The car had been towed to a Ft. Brage 
garage ? A. Yes, sir. [29] 


@. As far as you knew or were concerned, is that 
right ? A. That’s right. 

Q. The next you knew, it was taken down to 
Ansel Schloss? A. That is correct. 

Q. The next thing you heard about it as far as 
its ultimate disposition was they were going to sell 
it for these repairs? A. That’s right. 

Q. As a matter of fact, your information was 
the car wasn’t repairable, was that true? 

A. That’s true. 

Mr. Walcom: Just a moment. I will object to 
what his information was. Hearsay. 

Mr. Friedman: Withdraw it. 

@. The car, when you saw it, was a total wreck, 
is that right? A. That’s correct. 

Q. Do you know if that car was sold by Anse’ 
Schloss? Bee Side" 
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Q. Do you know if the car was sold by Ansel 
Schloss ? A. As far as I know, yes. 

Q. Do you know what price they got for it? 

A. I think it was around $600 and something. 

Q. Now, Mr. Erickson, when you took this car, 
or rather, you took the insurance from Allstate on 
or about the 17th of December, 1952, was there any 
conversation between you [30] and the agent with 
reference to the use of a car in the event of a 
wreck ? Ae Yes, Sir: 

Q. What was that conversation? 

A. At the time, he told me that if I had a wreck 
‘and I couldn’t use my own car that I had, that I 
could have a car or borrow a ear, that they would 
furnish me transportation. 

Q. Now, after this wreck, did you request from 
any agent or representative of Allstate the use of 
a car? 

A. I ealled the Allstate agent at Santa Rosa and 
he said definitely no. 

Q. Then what did you do with reference to the 
use of a car? 

A. I had to call my nephew at Booneville, 

which was 48 miles, to come and get me. 

Q. Where were you at that time? 

A. In Ft. Bragg. 

| Q. And then did you use his car or any car as 
the result of this accident? 

A. JI used his ear. 

Mr. Walcom: Just a moment. I am going to make 
| an objection to that line of testimony, if the Court 
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please. There is no provision whatever in this policy 
for any loan of a car or car rental under collision, 
and I don’t think there is in any policy. [31] 

The Court: Is that in the policy? 

Mr. Walecom: No, Your Honor. 

Mr. Friedman: Your Honor, I would say that 
Mr. Walcom may have a point there. It would be 
a matter of interpretation. There are a couple of 
spots in the policy that might be elastic enough. 
They wrote the policy. 

Mi. Waleom: Here is a copy. Would you show 
us any place where there is any place about car 
rental ? 

Mr. Friedman: Now, on page 1—it may not 
apply—I am saying it could be elastic enough; un- 
der 5 it says: 

“Coverage J—towing and labor insurance. To pay 
costs for labor done at the place of disablement and 
for towing, made necessary by the disablement of 
the owned automobile or a substitute automobile.” 

That might be interpreted, if he were driving a 
substitute automobile, this man could believe that 
he was entitled to a substitute automobile. 

Then, on page 2 where it says “Definitions”, un- 
der Definition 10, where it says: 

““Loss’, wherever used with respect to coverages 
J) and H means each direct and accidental loss of 
or damage to the automobile.” 

Coverage D, T think, is the collision and H is com- 
prehensive; it may be in reverse, but it is those 
phrases. [32] 
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Now, of course, there is a loss of his automobile, 
I will admit that. We are expanding, possibly, but 
it isn’t beyond the realm of interpretation and we 
did have the rule that since the Defendant Allstate 
Insurance Company has written this policy that if 
there is any ambiguity in it or in its interpretation 
that it would be just and equitable that it be in- 
terpreted against them. 

Now, I have an item of damage listed in the an- 
swers that loss of use of car for 30 days. Now, I 
also understand that one of the arguments by De- 
fendants, they are contending in the limits of lta- 
bility on page 4 in the last paragraph where it says 
the limit for hability is the actual cash value of the 
automobile, or if the loss is of a part,—I under- 
stand they are relying on that. 

I say, if we apply the rule of interpretation and 
take the phrase on page 1 and the damage total 
and labor and take the definition of loss, I would 
say it would not be beyond the realm of fair in- 
terpretation to interpret this policy to mean that if 
he suffers an accidental loss, the loss of or damage 
to the automobile, that he is entitled to recover for 
that loss. 

Now, the testimony here attempted to be elicited 
is the loss of use of this car as a result of the ac- 
cident. I say that this subdivision 10 does not by 
its definition completely exonerate this company if 
this man is able to [383] prove to the Court that he 
has a right to claim under the policy nor, as I say, 
maybe that right or very possibly that right should 
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extend to the accidental loss of use, because it is ac- 
cidental loss of his ear. 

Mr. Waleom: If the Court please, I am rather 
bewildered by counsel’s exposition of what this 
policy is, but it is very plain. Coverage J, you will 
see, is the towing and labor, to pay cost for labor 
done at the place of disablement and for towing 
made necessary by the disablement of the owned 
automobile or a substitute automobile. But there is 
no substitute automobile involved here. It is very 
readily defined on page 2 what is a substitute auto- 
mobile. It says an auto not owned by the insured, 
but temporarily used as a substitute when his own 
automobile is laid up or something. That doesn’t 
come into the picture at all, and the loss referred 
to in Coverage D means accidental loss or damage 
to the ear. There is no evidence whatsoever, any 
verbiage any place in this policy where the com- 
pany will pay him for a ear, loan him a ear, nor 
can counsel find any insurance policy that says that 
as far as collision is concerned. Any rental per- 
mitted is where you have a theft case, and that is 
described in paragraph 9 of the policy. There isn’t 
anything in this policy that would provide for loss 
of use that counsel is asking under the policy. Just 
nothing whatsoever in there that covers that issue. 

Can I assist Your Honor in any way? 7 thing 
iteiceso clear. 

Mr. Friedman: It may be clear to Allstate, but 
it may not be clear to the purchaser of the insur- 
ance, and if Allstate has carefully devised this con- 
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tract and it is subject to an interpretation, I sub- 
mit they are bound by any ambiguity that they 
themselves have created in the writing. 

The Court: What is called Coverage B, Mr. Wal- 
com ? 

Mr. Walcom: Coverage B, Your Honor, is prop- 
erty damage. In other words, Coverage A is liability 
or bodily injury, to pay for personal injuries or 
death or the like. 

B is for injury to or destruction of property, as 
Your Honor will see in the insuring agreement, 
No. 1. 

Now, that, of course, is for third parties. In other 
words, this is an indemnity, that provision is an in- 
demnity that protects the Defendant against the 
claims of someone else for injury to his person 
or to his property. 

Mi. Friedman: Now, the only coverage we are 
concerned with here, if I may assist Your Honor, is 
what we call first party coverage. 

Mr. Walcom: That is to say, that covers just 
medical payments. 

The Court: I call your attention to subdivision 
6 of 10, where the words “loss of use” is used, you 
contend that [35] refers to property damage ? 

Mr. Walcom: Yes, Your Honor, covers whenever 
used with respect to coverage A, that is personal 
injury, bodily injury liability, includes coverage for 
eare and loss of services and with regard to Cover- 
age B, damages for loss of use. 

The Court: If somebody else—— 
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Mr. Walcom: For someone else, it will in- 
demnify. That is third party coverage, but there 
is no provision that follows One having his own per- 
sonal property damaged and being laid up. 

The Court: I do not see anything in there, 
counsel, as yet, which would cover the loss of use by 
the Plaintiff here. 

Mr. Friedman: Well, Your Honor, I have sub- 
mitted the argument about interpretation. I realize 
that the policy has to be interpreted to place that 
construction on it, and the argument is based upon 
the fact and basis that they have created some am- 
biguity and are responsible for the ambiguity. 

The Court: Well, I think that is the generz! 
principle that the policy must be construed most 
strongly against the insurance company, but I still 
don’t think it goes so far as to cover any loss of use. 

My. Friedman: Very well, Your Honor. I have 
an exception on the record. [36] 

My. Friedman: Q. Mr. Erickson, what were the 
total amount of bills, including this merning’s 
amendment of $700 for nurses, for medicals, such 
as drugs and so on? 

Mr. Walcom: Just a moment, I will object to 
that. I haven’t seen any proof of any bills other 
than those presented here. 

Mr. Friedman: All right. 

Now, Your Honor, in reference to bills, I make 
the statement how we ean present bills for all the 
damages. I am going to have to rely for some of 
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them on the testimony of the parties involved, and 
I believe that is admissible evidence. 

The Court: Well, let’s go as far as we can with 
what you have. 

Mr. Waleom: J will stipulate to that. 

Mr. Friedman: What is the amount? 

Mr. Waleom: $72.50 is what I got. 

Mr. Friedman: I believe I had $82.87, whatever 
bill counsel stipulated to—— 

Mr. Waleom: $72.50, that is my—— 

The Court: Well, let’s take a recess and you can 
add them up. (Short recess.) 

Mr. Friedman: Your Honor, counsel was right. 
There is a discrepancy of about $7, and our bills 
total $74.97, is [387] that right? 

Mr. Waleom: Yes. 

Mr. Friedman: I would like to submit these ad- 
ditional bills. 

The Court: These are bills. May I see them? 
They are for what? 

Mr. Friedman: These bills, Your Honor, are for 
clinical treatment at Stanford, for some drugs up 
there, and miscellaneous items of eare. 

The Court: That is for treatment and for drugs 
down here, and also up in the other 

Mr. Friedman: I believe all down here. 

The Court: All down here. All right. They total 
what? 

Mr. Friedman: They total $74.97. 

The Court: That is for the treatment of Mrs. 
Erickson ? 
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Mr. Friedman: For the treatment of Mrs. Erick- 
son. 

The Court: They may be marked as one exhibit, 
Exhibit 10. 

(The bills above referred to were marked 
Plaintiff’s Exhibit No. 10 in evidence.) 

Mr. Friedman: Q. Mr. Erickson, how was your 
wife removed from the scene of the accident? 

A. By a ear. 

Q. Whose car? 

A. Friend by the name of John Hansen. He 
lives in Albion. [388] 

@. Where was she taken? 

A. To the Redwood Coast Hospital. 

Q. Now, in answer to interrogatory No. 15, cost 
of removal from scene of accident to Redwood Coast 
Hospital for Birdella Erickson, $15. What was 
that for? 

A. To pay the man to take us over there. 

Q. Was that actually paid? 

A. Yes, sit, I paid that to this man. 

Mr. Waleom: What is that name again? 

The Witness: John Hansen. 

The Court: $152 

The Witness: Yes, sir. 

Mr. Friedman: Yes, Your Honor. 

I have no other questions of this man at this time, 
Your Honor. 

Cross Examination 

Mr. Walcom: Q. My. Erickson, do you have the 

policy with the State Farm Insurance Company 
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that was in force prior to the time that you went 
to Santa Rosa and requested coverage with Allstate 
Insurance Company ? A. Yes, sir. 

@. May I see it, please? 

Mr. Friedman: I don’t know whether this is the 
one. It may be the previous one, but I think they 
are probably about the same, probably be a renewal 
of the same policy. [39] 

Mr. Walcom: We will pass it. We will present 
a policy subsequently. 

My. Walcom: @. Mr. Erickson, in any event 
there came a time in December of 1951 when you 
received that letter which has been marked as your 
exhibit——-. 

My. Friedman: 1952. 

Mr. Waleom: I am sorry, 1952. 

@. (Continuing): from the State Farm ad- 
vising you that they regretted their inability to con- 
tinue covering you, cancelling you effective the 27th 
of December, 1952, did you not? 

A. That’s right. 

Q. Now, calling vonr attention to your previous 
experience with the State Farm, you had had about 
eight losses on your car immediately prior to that 
particular date, had you not? 

Mr. Friedman: Your Honor, I am going to ob- 
ject to any questioning along that line. The action 
is based upon a policy of insurance, the declination 
to pay is based upon an answer to a written repre- 
sentation contained in the body of the application 
and again in the policy that is issned, and I submit 
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that no parol evidence can be used here to vary the 
terms of this policy, and that if we wander into 
other fields this trial would be prolonged days, and 
I don’t think counsel should be permitted to exam- 
ine into anything but the question of whether or 
not his answer of “No’’ [40] constituted a breach 
of the representation contained in that policy. 

The Court: Counsel, does it really make any 
difference whether the prior company, the State 
Farm, was or was not correct in its position that 
they were going to cancel, or the reasons? 

Mr. Friedman: No. 

Mr. Waleom: My only position is more or less 
preliminary. I merely want to show at the time 
this gentleman went to Allstate he knew he was 
being cancelled and the reasons for it. 

Mr. Friedman: The only point, Your Honor, is 
there a breach of any representation and the repre- 
sentation is, have you ever been cancelled, and that 
is the issue. 

The Court: Well, I think if it is just merely a 
preliminary question to show that he knows that 
there is a reason for that, I will permit that answer 
for that purpose. 

Mr. Waleom: Q. You had had about eight losses 
from 1948 to 1952, had you not, collision losses, to 
your car? A. Not that many. 

@. You had several, in any event, did you not? 

A. Well, personally I never had any, but I am 
the father, so I will take the blame. 

Q. Let us take the last one immediately prior to 
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the cancellation letter, that was when an intoxi- 
cated person was [41] driving your ear, isn’t that 
true? A. That’s right. 

Q. And then came that letter advising you they 
were no longer going to carry you, isn’t that true? 

A. That is right. 

@. And that letter is dated December 15 of 1952? 

A. Yes. 

Q@. You received that the following day, Mr. 
Erickson ? 

A. Will you repeat that question? 

Q. Could you tell us on what day you received 
that letter of State Farm advising you that they 
were going to cancel you? On what date did you 
receive it? 

A. J think on the 15th or 17th, or in between 
that. 

Q. In any event, immediately upon the receipt 
of that letter, you then went down to Santa Rosa 
to Allstate Insurance Company ? 

ee lites COrrect, 

@. Yes. And it is true, is it not, that you were 
asked first of all whether or not any insurance com- 
pany had cancelled you within two years preceding 
your application and/or whether any insurance com- 
pany had refused you coverage; you were asked 
that question ? we Uhatse right. 

Q. And at that time you said “No”, didn’t you? 

A. That’s right. [42] 

Q. And you received that document, which is in 
evidence, that is, that application which bears upon 
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the reverse of it the binder provisions, did you not? 
You received a copy of that application which you 
signed on the reverse of it, the provisions there, No. 
5 particularly, relating to the terms and conditions 
of coverage, did you not? A. That’s right. 

Q. Yes. And all the time that you talked with 
the agent, Mr. Erickson, you knew in your mind 
that you had received a letter from the State Farm 
telling you that they refused to give you coverage 
and that they were cancelling you effective Decem- 
ber 27, didn’t you? 

Mr. Friedman: Your Honor, IT am going to ob- 
ject to that question. The letter is in evidence; the 
letter speaks for itself. The policy is in writing. I 
think all of this is very far afield. The company has 
prepared its representations, the exact language of 
the representation itself, has control of the docu- 
ment, has submitted it to this man, he has accepted 
it, and in respect to a particular question that the 
company, if the company had wanted to say, have 
you received a letter, put it in there, in which you 
will be cancelled, it could protect itself. The query 
is have you ever been cancelled, and I believe can- 
eellation, as Your Honor probably knows, is not 
a 


The Court: You are arguing something? [43] 

Mr. Friedman: I object to the question. 

Mr. Waleom: Your Honor, at an appropriate 
time we will be introducing some sections of the 
insurance code of this state and I want to get the 
facts to conform to it. 
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The Court: Mr. Erickson, did you receive any 
other communication of any kind from the State 
Farm in reference to cancellation, other than this 
letter dated December 15? 

The Witness: No, sir. 

The Court: No oral communications or written 
communications other than this? 

The Witness: That is right. 

The Court: This December 15 letter, I think that 
speaks for itself. 

Mr. Waleom: Q. Then Iet me ask you this, Mr. 
Erickson: When you got that letter you went to see 
Mr. Higgins, the State Farm agent, did you not? 

ae Jamesorry, I did not. 

Q. Yes, and when you saw Myr. Higgins he told 
you you were being cancelled because 

The Court: He said he did not, Mr. Walcom. 

The Witness: I am sorry. 


Mr. Walecom: I am sorry, sir. 

At this time, if the Court please, I would like to 
ask [44] leave to file the deposition of the plaintiff, 
Mr. Erickson, and ask that it be marked and like 
to refer to it, if the Court pleases. 

My. Friedman: Your Honor, I don’t know what 
section of the deposition counsel is going to refer 
to, but if he is going to refer to any conversation 
_by and between Mr. Higgins and Mr. Erickson, I 
submit it is inadmissible under the issues of this 
case, regardless of what that conversation was. 

The Court: Well, the deposition of a party is 
always admissible, counsel. 
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Mr. Friedman: Yes, but subject to my objection. 

The Court: Some particular objection to a con- 
versation, we can handle that. It may be marked. 

Mr. Waleom: Q. Now, you did talk to him on 
the telephone, that is, Mr. Higgins? 

Myr. Friedman: Your Honor, I am going to ob- 
ject to any questions with reference to conversations 
between Mr. Erickson and Mr. Higgins. The policy 
is there, the letter is there, and that is the issue of 
the case. 

Mr. Walcom: If the Court please, this is cross 
examination, if fer no other purpose it would cer- 
tainly be admissible as impeachment, because we 
have the man’s deposition and there relates his tele- 
phone conversation with Mr. Higgins. That is what 
T want to examine him about right [45] now. 

The Court: As to what, Mr. Walcom? When is 
this conversation ? 

My. Walecom: This conversation, on or about the 
15th day of December, 1952, with Mr. Higgins, he 
telephoned him 

The Court: Who is Mr. Higgins? 

Mr. Waleom: He was the State Farm agent. 

The Court: Would he have any authority to take 
any action on his policy? 

Mr. Waleom: Other than to return the premium, 
which that letter indicates, the premium check was 
forwarded to his agent. 

The Court: You contend that the premium check 
did accompany the letter of December 15? 

Mr. Walecom: Oh, no. The letter says, says we 
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are returning the premium check through your 
agent, Mr. Higgins. 

My. Friedman: I don’t reeall 

Mr. Waleom: Well, your agent 

Mr. Friedman: Doesn’t say Higgins. 

The Witness: No. 

The Court: Forwarded to our representative for 
disposition. 

Mr. Walecom: Yes. 

Mr. Firedman: Could have been anybody. 

The Court: You contend the premium had been 
returned prior to the 17th? [46] 

Mr. Walecom: Your Honor, I don’t think it makes 
any—I am not concerned when the premium was 
returned. 

The Court: Why go into that? 

Mr. Walcom: Only going into that to show Mr. 
Erickson talked with Mr. Figgins and was informed 
because of his bad accident record he would be 
eaneelled. 

Mr. Friedman: Your Honor, I don’t think that 
is proper because it opens the door to many things, 
conversations, other conversations, possibly between 
My. Higgins and Mr. Erickson, whether Mr. Hie- 
eins is authorized to tell Mr. Erickson why the 
company is doing it, whether he knew himself, and 
so on. I don’t think that is proper. 

Mr. Waleom: Only from the lips of Mr. Erick- 
son himself. He admits in his deposition he was 
told by his agent, Mr. Higgins, that it was on ac- 
eount of the wrecks. 
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Mr. Friedman: Your Honor, that is on deposi- 
tion. We are on trial here now, and I wasn’t even 
present. In fact, an associate of mine was there. 
I would have objected if I were, and I have a right 
to object now. 

The Court: Well, frame your question, counsel, 
and you can make the objection. 

Mr. Walecom: Q. My. Erickson, can you tell me 
whether or not on the 15th day of December, 1952, 
you called Mr. Higgins? 

Mr. Friedman: I object again. [47] 

The Court: That is preliminary. The objection 
to that may be overruled. 

A. I did not. Any statement in there regarding 
that, that is not true, because my wife went to the 
Eastern Star that night and talked to Mr. Higgins 
herself. 

Mr. Walecom: Q. All right, let me call your 
attention to your deposition on page 26, line 8. 

Mr. Friedman: Your Honor, the witness has in- 
dicated additions, if he made such a statement, to 
correct it at this time. 

Mr. Walcom: Q. Page 26 and continuing on 
to 27 

Mr. Friedman: The whole page? 

Mr. Waleom: Starting at line 8. 

Mr. Friedman: Well, it is the same objection, of 
eourse, goes into the conversation with Higgins, 
whether Higgins has authority, and heavens knows. 

The Court: That is another matter, whether he 
had authority. 
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Mr. Walcom: Only concerned with his knowl- 
edge. 

The Court: Yes. 

Mr. Walcom: Q. I will ask you, do you recall, 
Mr. Erickson, that on the 18th of September, 1954, 
your deposition was taken in my office, you were 
then accompanied by Mr. Tashjian, your counsel’s 
associate ? A. Right. [48] 

@. I will ask you whether or not these questions 
were asked you and whether you gave these answers. 

First, read it to yourself, and then I will ask 
you the question. 

Mr. Friedman: Now, Your Honor, I gather 

The Court: He has a right to ask the question, 
counsel. Get the question in the record. 

Mr. Fredman: But I gather he is trying to im- 
peach his testimony that he had a conversation. 

The Com: What's richt. 

Mr. Friedman: Now, that’s the first question. 

Mr. Walecom: Q. Will you please read, Mr. Er- 
ickson, from line 8 on page 26 down to line 17 on 
page 27? Just read that to yourself, sir. 


(Witness reading.) 


Mr. Waleom: Thank you, sir. 

Q. Now, Mr. Erickson, on the 13th of Septem- 
_ber when your deposition was taken, will you please 
tell us whether these questions were propounded to 

you and these answers given: 

“Q. Now, when you got that letter from State 
Farm, which was dated on or about the 15th day 


88 Allstate Insurance Company vs. 


(Testimony of Oscar I’. Erickson.) 
of December of 1952, Mr. Erickson, did you then 
go to Mr. Higgins? 

“A. No, we called him. 

“@. You called him. And at that time did [49] 
he not tell you that State Farm would not insure 
you further? ‘‘A. No, he did not. 

“Q. Did he tell you to go place your coverage 
with some other company ? “A. Yes, sir. 

“Q. And then you did? “Ay Yes cue 

‘*. And when he told you to place it with some 
other company, did he tell you anything at all about 
why State Farm had written you that letter? 

“A. Well, on account of the wrecks I had. 

[Oe Yes! 

“A. Not me, but I had the wrecks. 

“Q. Yes. Did he say that the company because 
of those several collisions, and particularly the one 
where the car was loaned to some friend of yours 
who had become intoxicated, was the reason the 
company couldn’t continue carrying you, is that 
what he told you, sir? 

‘‘A. No, he never said that. 

“@. Did he mention those at all? [50] 

SORE Sines 

“@. But he said because of some claims, the 
company didn’t want to cover it anymore, isn’t that 
Corrects 

“A. Well, he said it was just a hazard to them 
to carry me along because of the many wrecks I 
had had. 
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“(. And did he tell you therefore they were 
refusing to carry you further as an insured? 

“A. No, sir. He told me that if I wanted to have 
a hearing that I could after December, when the 
policy was cancelled. 

‘@. Yes. But did he tell you that on account of 
this loss record or this number of hazards, that the 
company was cancelling, is that correct? 

BA. 7 Es.” 

Now, were those questions asked of you and those 
answers given by you? A. Well—— 

@. Answer that yes or no, sir. 

A. Well, I never talked to Higgins 

The Court: Did he give those answers? 

The Witness: I gave them answers, but I was 
referring [51] to my wife talking, that is how I 
gave them answers. 

Mr. Walcom: Q. Mr. Erickson, passing for a 
moment to the time of that application with AII- 
state, you were not solicited by Allstate, but you 
went there on your own account to secure coverage, 
is that right? 

A. I ealled them up and made an appointment. 

Q. Yes. I will ask you whether or not it isn’t a 
fact that you told the agent of Allstate that your 
policy with State Farm was expiring on the next 
morning ? A. No, sir. 

Q. You have seen that document which is the 
application—I wonder if Your Honor would permit 
me to look at the one that is in your hand. 

I will show you the Plaintiff’s Exhibit No. 3, Mr. 
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Erickson, and—I beg your pardon, let’s withdraw 
that question for the moment; put it in this fashion: 

In addition to the information which is contained 
on the face of Plaintiff’s Exhibit No. 3, Mr. Erick- 
son, you were asked other information which was 
written on the reverse of that? 

A. May I see it? 

Q. Jet me show you. 

Mr. Friedman: May I see it, please, Mr. Wal- 
com ? 

Mr. Walcom: Yes, the questionnaire. 

Q. Let me ask you, first of all, Mr. Erickson, 
did you tell [52] the agent there that you were 
Swedish ? A. No, I told him I was American. 

Q. All right. Did you tell him you had been 
driving a car—a ear for 40 years? 


A. 1 probably did. 

@. Did you tell him you were a married man? 
A. Yes, sir. 

Q. Without any physical impairment? 

&. UCWat’s rent. 

Q. And did you tell him you had one child? 
eee Uhatis rights 

Q. 21 year old son? A. Yes, sir. 

@. Who was then in service? 

A. Yes, sir. 

Q. 


And that. you were employed. You were then 
residing at, rather, you had lived at 414 Main Street, 
Ft. Bragg? A. Yes, si. 

®, For 30 years? A. Mes#sin 
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Q. You had been employed at the Union Lum- 
ber Company in Ft. Bragg for 21 years? 

A. That’s right. 

Q. Saw filer, occupation? A. Yes, sir. [53] 

Q. Employed by the Independent Redwood Lum- 
ber Company ? A. That’s right. 

@. Had been so employed for a year and a half? 

iN MN Sted oh 

Q. And your employer was in Booneville, Cali- 
fornia? A. Right. 

Q. Did you also tell him your wife’s name was 


Birdella? AG hat is 1ie8ht. 
Q. Aged 44? ay. Ghee) sauleh. 
). And she was a housewife? A. Right. 
@. And that she used the car about ten per cent 
of the time? A. That’s right. 


Q. Had no impairment of driving ability? 

A. What is that? 

Q. That she had no impairment of ability to 
drive? 
Been driving a car quite some time. 
Did you tell him 20 years, did you? 
That is what I said. 
And resided at the same address? 
itesmricht. 
. Did you tell him you had never had any acci- 
dent or loss to your ear? [54] 

A. That’s right. 

Q. And in fact there had been some accidents 
to your car, though? 

A. Oh, sure, but T never had any. 


OPOorer 
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Q. All right. And you gave him your driver’s 
license number, didn’t you? 

AG Ue Seerelaee 

Q. And then you told him you had been insured 
with the State Farm Insurance Company ? 

eae Choaiseriohic 

Q. Policy No. 528848-134-05, didn’t you? 

A. I suppose I did. 

Q. Did you tell him that the expiration date of 
that policy was December 18? 

A. No, sir. If it is in there, that is put in by 
somebody else. 

Q. You told him that neither you nor any rela- 
tive had previously been insured by Allstate, is that 
correct ? A. No, sir, not that I know of. 

Q. And had no other automobile in the house- 
hold? A. No, sir. 

Q. So that all that information which you re- 
lated, the only thing which you say was not related 
by you is that the policy with State Farm expired 
on December 18? 

A. I never said that. [55] 

Mr. *riedman: And the fact that he was Ameri- 
ean, not Swedish. 

Mr. Walcom: That is correct. We will put this 
in subsequently as an exhibit, merely wanted to in- 
terrogate the witness on it at this time. 

Q. Now, Mr. Erickson, passing for a moment 
from your application, you, In due course, received 
your policy from Allstate Insurance Company, did 
you not? A. Not right away, no. 
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@. but you did get it in due course? 

A. That’s right. 

@. And came the time when this accident oc- 
eurred in February, whereupon your car was dam- 
aged, is that correct? A. Right. 

Q. Now, your car was removed from Ft. Bragg 
down to San Francisco at no expense to you, is that 
true? A. That’s true. 

Q. And before that car was ever repaired by 
Ansel Schloss here in San Francisco you made na 
phone call to Ansel Schloss, didn’t you? 

A. I ealled them, yes. 

Q. Yes. And do you recall with whom you spoke 


at the time you called? A. No, I don’t. 
Q. Could you tell us, if you know, on what date 
you made [56] that call? A. No, I don’t. 


Q. It is true, isn’t it, Mr. Erickson, that when 
you made that call you told Ansel Schloss you 
wanted that car painted a different color than it 
had heen? 

A. They said they were going to repair it. 

Q. I asked you whether you told Ansel Schloss 
to paint it a different color? 

A. Yes, when he said he was going to repair it, 
and I told them if they were going to do that, to 
paint it black. 

Q. It had been maroon and you wanted it black? 

A. Correct. 

@. As a matter of fact, the gentleman with 
whom you talked asked you for authorization to re- 
pair the car, didn’t he? Ae IMO, Site 
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Q. He didn’t? A. Noein. 

Q. Can you tell us what you said other than you 
wanted the car a different color? 

A. TI am sorry, it is a little bit too far gone, I 
eouldn’t remember. 

Q. Would you deny that the man asked you 
for authority to 

A. He said it was all taken care of by the All- 
state. 

Q. He said that much, that it was all taken care 
of by Allstate? Now, you recall that. What else did 
he say? [57] 

A. That is all he said. He said he was going to 
repair the car. I said, if you do repair the car, then 
I wanted it painted black. 

Q. Isn’t it a fact that he asked you for author- 
itv to go ahead with repairs? 


A. On the black, yes, if he is going to repair it. 

The Court: On the what? 

The Witness: Paint it black, if he is going to 
repair it, 

Mr. Walecom: Q. Didn’t ask you for any au- 
thority to repair the ear itself? 

A. Not that I reeall. 

Q. Mr. Erickson, you say you never again heard 
from Ansel Schloss until some months later the 
car was going to be sold? A. TThat’s mote 

Q. You never went down to Ansel Schloss at all, 
never inquired as to the cost of the repairs? 

me No, I did not, sir: 

Q. Asa matter of fact, Mr. Erickson, isn’t it the 
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truth that you deliberately had nothing to do with 
securing the payment for the damage to your car 
at Ansel Schloss on the advice of your counsel be- 
eause he was filing a lawsuit ? A. That’s right. 

Q. Yes. Now, going back to this car, this car 
had about [58] 40,000 miles on it at the time of the 
accident, didn’t it? A. About 35. 

Q. About 35,000? A. Something like that. 

Q. Actually it had been a new car in March of 
751 when you purchased it from Greenwood Stude- 
baker Agency down in Bishop, isn’t that true? 

A. That’s right. 

@. And you had driven about 35,000 miles? 

A. I imagine something like that. 

Q. Something like that. And from the time that 
vou got it in March of 1951 you drove it for a year, 
through 1952, and then vou drove it through Feb- 
ruary of 1953, is that correct? A. Right. 

@. In other words, you had had that car about 
23 months before this accident happened ? 

A. That’s right. 

Q. And it had about 35,000 miles on it? 

A. That’s right. 

QQ. How many times had it been in collisions 
prior to this particular accident, if you know? 

A. ‘Twice before. 

Q. Now, there came a time, Mr. Erickson, when 
on or about the 24th of March, you received a letter 
from Allstate Insurance Company, which is an ex- 
hibit in this case, signed by a Mr. Daly, I think 
it is, dated March [59] 24, 1953, advising you that 
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the Allstate Insurance Company was reserving all 
its nights? A. It was the 27th. 

Q. The 27th you received it, I see. The letter 1§ 
dated the 24th. A. The 17th 

Q. Yes, did you have any dealing with anyone 
at Allstate thereafter, sir? AS NO. cine 

Q. And then subsequently after receiving that 
letter of reservation of rights, in April of 1953 you 
received a letter of disclaimer, which is in the file 
here, isn’t that correct? A. Correct. 

Mr. Waleom: Thank you, that is all. 

The Court: I don’t seem to have the letter. 

Ma. Waleom: I thonght counsel put that in evi- 
dence. 

Mr. Friedman: Is that the one addressed to me? 

The Court: The last one I have is March 24, 
that I see. 

Mr. Friedman: That is the first time he knew 
about it 

Mr. Walcom: These reservations of rights, if I 
may approach the Bench? 

The Court: I don’t have any letter. [60] 

Mr. Walecom: JI will put it in then. Withdraw 
the question for this time, then. That is all, Mr. 
Erickson. 


Redirect Exaniunation 
Mr. Fiedman: Q. Mr. Erickson, you decided 
not to go near Ansel Schloss after you received the 
last letter in which the State Farm told yon in 
wiiting that they were probably goimg to not pay 
under your policy, is that not right? 
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A. Right. 

Q. And then is when you consulted with me? 

ux Correct. 

Q. That was after that last letter? 

A. That’s right. 

Q. Up until that time you had been dealing 
yourself with these people, is that right? 

A. Right. 


Q. Now, Mr. Erickson, I didn’t go into it on the 
previous examination, I ask the Court’s permission 
to let me go into the nurses’ bills. For some reason 
IT have overlooked that. 

My, Eyickson, did you ever see this bill addressed 
to your wife, Mrs. O. F. Erickson, for nursing 
services, six days at $15 per day, by Mrs. Herman 
Matson, total $90? A. Yes, sir. 

@. And do you have personal knowledge of when 
that service [61] was performed for your wife, and 
where, will you tell us, please? 

A. That was in her home taking care of her 
after she got out of the hospital. 

Q. Whose home? 

A. Herman Matson’s home. 

Q. That is Herman Matson’s home in Ft. Bragg ? 
she took care of your wife for six days? 

A. Six or eight days, something like that. 

Mr. Fuizedman: I would like to offer this. 

May. Walcom: I will object to it, if the Court 
pleases. The coverage on this policy only requires 
the—rather, requires the services of a professional 


| 
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nurse and there is no evidence that Mrs. Herman 
Matson is a professional nurse. 

Mr. Friedman: Q. Mr. Erickson, what is Mrs. 
Matson’s qualifications as a nurse? 

A. She is a nurse’s aid. 

The Court: What? 

The Witness: She is what they call a practical 
nurse, not a nurse—registered nurse. 

The Court: Where does she do her work? 

The Witness: Used to work at the hospital at 
Ft. Bragg. 

Mr. Friedman: Q. Did she actually work in the 
Ft. Bragg Hospital as a nurse? 

A. Oh, yes. [62] 

@. How long did she do that? 

A. Three or four years. 

Q. Does she ever do private nursing? 

A. Yes. 

Mr. Friedman: Your Honor, I submit that she 
would qualify under the general terms of this 
policy. I don’t know it says registered. 

The Court: No, it doesn’t. 

Mr. Walcom: Professional is the term. 

The Court: May be admitted and marked with 
the next number, 11. $90? 

Mr. Friedman: $90, Your Honor. 

(The nurse’s bill above referred to was 
marked Plaintiff’s Exhibit No. 11 and received 
in evidence.) 

Mr. Friedman: Q. That was within the—well, 
within a year of the accident, was it not? 
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A. Right after she left the hospital. 

Q. Did your wife ever receive any other nursing 
care? A. Yes. 

Q@. Who was that from? 

A. Mrs. Michaelson in San Lorenzo, she is a 
registered nurse, came up to Ft. Bragg and took 
care of my wife, and in turn, my wife went to her 
place in San Lorenzo and took care of her there. 

@. Give us some idea of the periods involved. 

A. Well, a couple of months, two or three 
months. 

Q. What months, ean you tell us what months 


that was? A. No, I can’t, offhand. 
@. Now, did you ever sce this lady since this 
accident, yourself? A. Yes. 


@. Asa matter of fact, did your wife go to San 
Lorenzo? A. Yes. 


Q. You drove her there? A. I did. 
@. And have you ever seen a bill prepared by 
Mrs. Michaelson for her services? A. Yes. 


@. What is the amount of that bill? 

A. $650. 

Mr. Walcom: Just a moment, Mr. Erickson. 

If the Court please, T am going to object to this 
and I want to state my reason. On the 9th of De- 
cember, 1953, interrogatories were presented to the 
plaintiff here; they were not answered until July 
of 1954. Subsequently we appeared before Your 
Honor to require certain answers to be made to 
the unanswered portions of those interrogatories. 
In the original interrogatories answers were given 
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as to various bills, which included this item of $90, 
which IT [64] don’t contest, Your Honor, because 
if there was any contest it was incumbent upon us, 
having been apprised, to make some investigation. 
But here this morning, coming into this court after 
interrogatories have been answered under oath set- 
ting forth in itemization, as the record reflects, 
every item of special damages, we are now pre- 
sented with a bill which doesn’t exist, or something, 
and I suggest, Your Honor, it is only an attempt 
to overcome the impediment of jurisdiction in this 
case. 

They certainly could have presented a bil! since 
1953, February and March of 1953, through now, 
September, or rather October of 1954, if such a hill 
existed. 

Mr. Friedman: Your Honor, counsel is quite 
right. It is very important that this bill be pre- 
sented to the court, and I am attempting to elicit 
from this witness, and J will also subsequently 
from Mrs. Erickson, the reasons that this wasn’t 
filed, presented before. The Court 

In reference to jurisdiction, the Court is quite 
fanmihar with the rule that there will be a liberal 
amount of amendments to pleadings to permit the 
plaintiff to show these damages to support the al- 
legations of jurisdiction. 

[T have here—amending complaint, permissible 
instead of dismissal, should not be dismissed if 
plaintiff desires an amendment. In 28 Fed. Supp.— 

Mr. Walcom: Not talking about amendments. 


Oscar FPF. Erickson fot 


(Testimony of Oscar F. Erickson.) 

The Court: We are talking about evidence. 

Mr. Friedman: That is right. Your Honor may 
recall at the opening of the case I made an offer 
of an amendment, there was objection, the Court 
seemed to admit and allow the admittance I sug- 
gested at the very opening of the trial, to allow 
this particular bill, and I think it is very important. 

The Court: I never allowed any bill, counsel. 

Mr. Friedman: I mean, excuse me, the damages 
alleged. 

The Court: That wouldn’t cover this point. We 
are talking now about the evidence, about a bill. 

Mr. Friedman: J am attempting here, Your 
Honor, to enable these plaintiffs to show the Court 
that they are obligated to pay an additional $700 
for medieal services, and it is admitted that these 
were not placed in the answers of the interroga- 
tories: previously at the opening of the ease I sub- 
mitted this question to the Court and told the Court 
that the plaintiff here wanted to expand these an- 
swers to include this item of damage. 

I feel that since the jurisdictional amount is very 
important here 


The Court: Counsel, there is a lot of conversa- 
tion here by both of you, but IT am just talking 
about the issue that is before me right now. 


Now, what did you say, Mr. Waleom? What was 


your [66] objection to this? 


Mr. Waleom: I say, in all fairness 
The Court: Just state your objection. 
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Mr. Walcom: My objection is, we have had no 
opportunity here under the interrogatories. 

The Court: What is the interrogatory that you 
asked for? 

Mr. Waleom: Interrogatory No. 15. 

“Please list the names of all doctors who have 
submitted bills to you on behalf of Mrs. Birdella 
Erickson and the amounts of any bills incurred as 
a result of injuries suffered by her on February 
et 953.” 

And the names of doctors and copies of medical 
reports. In response to that, counsel, in his response 
to Interrogatory No. 15, listed at considerable 
length on page 2 and 3 these items: Cost of removal 
to the hospital, $15; Dr. Barnes, $231.50—that is 
for Birdella. For Fred Erickson, $21. Stanford- 
Lane Hospital, and the doctors are $81. Then there 
were the drugs and pharmacy, x-rays and bills like 
Mrs. Herman Matson for nursing care, with a total 
of $476.27. 

Those were the bills in July of 1954, a year and 
some four or five months afterwards, upon which 
we could rely as we come into this case. 

The Court: What is your explanation, counsel ? 

Mr. Friedman: The explanation 

The Court: As to why it wasn’t ineluded there. 

Mr. Fricdman: J think the explanation is that 
my clients told me at that time that they had, she 
had received, Mrs. Erickson had received this nurs- 
ing care, but that she was having diffieulty having 
a bill delivered to her by the lady that furnished 
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the care, and that for that reason, because the biil 
had not been delivered, J did not place it in the 
answers. 

But I submit, that is what I am attempting to 
offer here, an explanation of the fact that the serv- 
ices were performed, that there is an obligation, 
that the lady prepared a bill actually, but for per- 
sonal reasons did not deliver it, and that under the 
law these plaintiffs are obligated to pay that, and 
that is the reason it was not in the answers because 
we hadn’t actually received a bill, but the services 
were performed, and I submit the obligation is owed 
the registered nurse to perform these services, and 
actually Mrs. Erickson’s willingness, a bill was pre- 
pared and itemized but not delivered to her. 

The Court: The purpose of the interrogatories 
is to advise counsel of all facts that he may get 
prior to trial and should have been included. 

However, the language of the interrogatory says, 
‘famounts of any bills incurred’. [68] 

Mr. Friedman: I submit it is a bill incurred, 
Your Honor. 

The Court: Why didn’t you answer it, then? 

Mr. Friedman: Because—I am at fault, I felt 
the bill hadn’t been delivered, that it wasn’t proper, 
but I have changed by view at this time, and I feel 
that under the law, since it would involve a juris- 
dictional question—in other words, if this bill is not 
allowed we may not fall within the $3,000 amount 
and since it was a legitimate bill which was incurred 
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and the actual written bill was not delivered, that 
it is only fair. 

Counsel is not suffering here; I don’t see what 
they are losing under these circumstances. The main 
issue is whether or not there has been a fraud prac- 
ticed upon the defendant Allstate, not what the ac- 
tual amount of the bills are. 

If justice is to be served, and that is the hill, it 
seems only fair that these people, if I was at fault 
in not including it, certainly the Court can allow it 
at this time because there is no harm that I can 
see here to the Defendants, they were obligated to 
pay their bills. 

The Court: I think, I am inclined to think that 
the Court would have the discretion, if it is not 
proper, to exclude the bill. 

However, I am going to let you produce evidence 
concerning [69] it. 

My. Friedman: Thank you very much. 

Q. Mr. Erickson, you say you took your wife 
down to San Lorenzo? A. That is right. 


Q. To this lady. What was her name? 

A. Mrs. Michaelson. 

Q. And she is a registered nurse? 

A. Yes, six. 

Q. And how long did your wife stay there with 
her? 


A. Well, I can’t recall just how long she was 
down there, for at least a month or two. 

The Gourt: Now, Ma Ericke1——— 

The Witness: Yes, six. 
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The Court: You’re under oath, and I expect you 
to give us your best judgment. I think you can 
come a little closer to answering than by saying she 
was there a month or two. 

The Witness: Well, she was there for a while 
and I took her home and Mrs. Michaelson stayed 
at my place and took care of her, and I took her 
back to San Lorenzo again because she went to the 
Stanford-Lane Hospital with a head injury. 

Mr. Friedman: Q. The Court is trying to ascer- 
tain, give us as close as possible what months was 
this when this happened? [70] 

A. That was about two months after the acci- 
dent she was permitted to go down to the City. 

Q. The accident occurred on February 15, so 
that would be some time in April? 


pee Viats Treht. 

@. Your wife went down there and stayed then? 

A. That is right. 

Q. For how long? 

A. About a month, I will say. 

@. And then did she come back to Ft. Bragg? 

A. Yes, sir. 

@. How long did this lady stay with her there? 

A. Stayed there about two weeks. 

@. Have you ever seen a bill prepared by this 
lady ? 

A. I have never seen it myself, but my wife has. 

@. You haven’t seen it? A. No, sir. 


Mr. Friedman: I will have to get that from Mrs. 
Erickson, Your Honor. 
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Recross Examination 

Mr. Waleom: Q. Mr. Erickson, on your redirect 
examination, did I understand you to say that Mrs. 
Erickson was taking care of Mrs. Michaelson in 
turn ? A Sir? 

Q. Was she in turn taking care of Mrs. Michael- 
son at any [71] time? 

A. Not that I know of. 

Q. As a matter of fact, Mrs. Michaelson was a 
family friend, I take it? 

A. Not necessarily, no. She worked at the hos- 
pital. 

The Court: She what? 

The Witness: She worked at the Ft. Bragg Hos- 
pital for about 20 years. 

Mr. Walcom: Q. You knew her as an old resi- 
dent of Ft. Bragg? 

A. Well, I knew all the nurses up there. 

Q. And she was a family friend ? 

A. Well, like any other nurse is a friend, yes; 
not necessarily. 

Q. Have a lot of nursing friends, sir? 

A. Qh, I have quite a few of them, yes. 

Q. And your wife’s visit down here was to visit 
a friend, was it not? A. No. 

Q. As a matter of convenience? 

A. She is taking care of her husband in San 
Francisco. Her husband lives in San Lorenzo. 

The Court: Mrs. Michaelson lives in San Lo- 
renzo? 

The Witness: Yes, Henry Michaelson is his name. 
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The Court: And you say she was taking care of 
him? [72] 

The Witness: That is her husband. 

The Court: Is he ill? 


The Witness: Well, he was here at the time my 
wife 


The Court: She was taking care of her husband 
who was 11? 

The Witness: No. 

The Court: You said her husband was ill; was 
he or not? 

The Witness: No, I said her husband hives in 
San Lorenzo. 

The Court: Was she ill? 

The Witness: Not Mis. Michaelson, my wife was, 
yes. 

Mr. Walcom: @. Your wife was living over at 
Mrs. Michaelson’s and then she would go over to 
the Stanford-Lane Hospital for treatment? 

ie iat sericht. 

@. Your wife wasn’t in bed? 

A. No, not to my knowledge. 

Mr. Walcom: That is all. 


Redirect Examination 
Mr. Friedman: Q. Did Mrs. Michaelson per- 
form nursing care for your wife at that time? . 
Ewe Uiaceis 2ieht. 
Q. What was its nature, do you know? 
A. I don’t know, not more than nurses do, gave 


108 Allstale Insurance Company vs. 


(Testimony of Oscar F. Erickson.) 
her shots [73] and stuff lke that and drugs for 
her head injury. 


Recross Examination 

Mr. Walcom: Q. Mr. Exickson, you never saw 
Mrs. Michaelson give your wife any shots of medi- 
cine, did you? 

A. No, I never seen it myself, no. 

Mr. Waleom: That is all. 

Mr. Friedman: J have no other questions, at 
this time, Your Honor. 

The Court: That is all. 

(Witness excused.) 

Mr. Friedman: Is the representative of Mr. 

Schloss here? 
JOE ATELLO 

called as a witness on behalf of the Plaintiffs, being 
first duly sworn, testified as follows: 

The Court: What is your name, please? 

The Witness: Joe Aiello. 


Direct Examination 

Mr. Friedman: Q. Myr. Aiello, you’re here in 
response to a subpoena served on Ansel Schloss, is 
that right? 

A. For the car being repaired. 

Q. For the repair bills. Will you look at those, 
please? Who ordered the repairs? 

Mr. Walcom: Just a moment. 

Mr. Friedman: Q. Whose ear is involved there? 

A. Mr. Oscar Erickson. [74] 
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Q. Can you tell us the kind of car that is? 

A. It is a Studebaker, model H, license 5U 8846. 

Q. When did the car reach Ansel Schloss? 

A. This bill is dated 3/10/53. 

Mr. Walecom: J will ask that go out as not re- 
sponsive, if the Court pleases. 

The Court: Do you know when the car got 
there? 

‘he Witness: No, sir. 

Mr. Friedman: Q. Do you know from looking 
at those records who ordered the repairs? 

Mr. Walecom: I will object to that as calling for 
an opinion and conclusion of the witness. 

The Court: I think it does. 

My. Friedman: Right from the record, Your 
Honor. 

Mr. Walcom: Same objection to the records. 

Mr. Friedman: Q. Are these records kept in the 
ordinary course of business by this company ? 

A. Yes, sir. 

Q. Now, referring to automobile repair esti- 
mate 

The Court: What is the purpose? 

Mr. Friedman: The purpose, Your Honor, is to 
Show the work was ordered by the representative 


|of Allstate, and not by Mr. Erickson. 


| 


. 


The Court: Well, so what? 

Mr. Friedman: Well, the purpose, the only thing 
there [75] is that Erickson has lost his car. 

The Court: The value of the car would be de- 
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termined by its market value as of the time, 
wouldn’t it? 

Mr. Friedman: Well, on that point, Your Honor, 
T would submit that Your Honor is quite correct 
in that view. On the other hand, the law does allow 
a party who owns a vehicle to place an estimate of 
value. 

The Court: He has done that. 

Mr. Friedman: Pardon me? 

The Court: He has done that. 

Mr. Friedman: Yes, he has done that, that is 
the only purpose. 

The Court: He has done it. He is permitted to 
testify as to the value of the car and Mr. Erickson 
has given his estimate. 

Mr. Friedman: Yes, and the only purpose here 
was to show that this work had been ordered by 
Allstate and not by Mr. Erickson. Mr. Erickson 
testified his car was a total wreck. 

That is all. 

The Court: Any questions? 


Cross Examination 

Mr. Walcom: Q. Mr. Aiello, were you employed 
by Ansel Schloss at the time of—February or March 
of 1953? A. Yes, I was. [76] 

@. But I take it you had nothing to do with 
this particular transaction at that time? 

A. No, sir. 

Q. May I just see these records that were sub- 
poenaed, sir? I want to take a look at them. 
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You have already advised us that these are rec- 
ords which are ordinarily and regularly kept in the 
course of business of Ansel Schloss in San Fran- 
cisco, is that correct? A. Yes. 

@. Regular business entries. 

Mr. Waleom: May we have these marked for 
identification at this time, if the Court please? 

The Witness: I would like to have the originals. 

Mr. Walcom: Let me say this, Mr. Aiello, the 
Court will take care of these and they will be re- 
turned to you at the conclusion of the ease. 

May we have this marked as Defendant’s Ex- 
hibit No. 1, if the Court pleases? 

The Court: Defendant’s Exhibit B for identifi- 
eation. 

(The records above referred to were marked 
Defendant’s Exhibit B for identification.) 


The Court: Is that all? 
Mr. Waleom: That is all. 
The Court: That is all. Step down. 


(Witness excused.) [77] 


The Court: How long do you expect to take, 
counsel ? 
_ Mr. Friedman: J shouldn’t take—I only have 
one objective now, to show evidence as to the nurs- 
ing services performed by this 
_ The Court: How long do you expect to take, 


counsel ? 
Mr. Waleom: I would say about an hour and 
ya half, Your Honor. 


, 
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The Court: It was sent in as a half-day case, 
the reason I asked the question. 

Mr. Walcom: Lawyers are always optimists, 
Your Honor. I think we were advised by My. Fried- 
man that he would take the better part of the day 
this morning. 

My. Friedman: TI felt we could stipulate to a 
ereat deal; however, we are having some difficulty 
on that, getting much done by stipulation. 

Mr. Walcom: I am sure it will not take more 
than an hour and a half, Your Honor. 

Mr. Friedman: Your Honor, as a matter of fact, 
the evidence is limited to just the documents that 
are there and proof of the damages. I don’t think 
that should take very long. If it 1s expanded, of 
course, to include conversations had with my peo- 
ple, it would take considerably longer. 

The Court: We will take a recess at this time; 
I thought maybe we could finish by running to 1:00 
o’clock and then be [78] through, because it was 
sent in as a half-day case, but if that can’t be done, 
why, we will take a recess at this time until 
1:45 p.m. 

(Whereupon, an adjournment was taken until 
1:45 p.m. of the same day.) [79] 
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Mr. Friedman: Will you take the stand? 


BIRDELLA ERICKSON 
called as a witness on behalf of the Plaintiff, being 
first duly sworn, testified as follows: 
The Court: State your name, please. 
The Witness: Birdella Erickson. 


Direct Examination 

Mr. Friedman: Q. Are you the wife of Mr. 
Erickson, who just testified this morning ? 

A. Yes, I am. 

Q. And Mrs. Erickson, are you the party who 
was driving the car involved in this case on or about 
the 15th day of February, 1953? 

A. Yes, I was. 

@. And you have heard the testimony of Mr. 
Erickson this morning of your receiving treatment 
at the Ft. Bragg Hospital, is that true? 

Hee Diteise trie: 

Q. And that was the result of the accident, as 
far as vou know? A. es. 

Q. And you also heard Mr. Erickson’s testimony 
as to your receiving care, nursing care, from a lady 
whose bill we have included in evidence. What was 
her name again? [80] 

A. Mrs. Michaelson or Mrs. Matson. 

@. Mrs. Michaelson or Mrs. Matson? 

A. Uhats) right. 

Q. There is a question about the bill of Mrs. 
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Michaelson. Would you please tell the Court what, 
if anything, Mrs. Michaelson did for you in the 
way of nursing? A. Well—— 

Mr. Walcom: Just a moment, Mrs. Erickson. I 
will object to this as incompetent, irrelevant and im- 
material, Your Honor, as to whether or not there 
has been a bill. 

Mr. Friedman: Well, leading up to that, Your 
Honor. 

The Court: I think they are entitled to show 
what the facts are. 

A. We were living in Booneville, and in Boone- 
ville there was no doctor or no nurses, so I had to 
get outside help, so I got a woman living in the 
community to take care of me. But my doctor in 
Ft. Brage told me that I needed someone that could 
watch over me more thoroughly than that the major 
portion of the time. 

However, I was able to be up and around, but 
I wasn’t able to take care of my household chores 
and to do for myself. 

The Court: Well, then, did you have someone 
in to do your household chores? 

The Witness: That is true; I had a neighbor 
lady, but [81] the doctor in Ft. Bragg didn’t think 
she was quite right, he wanted to put me back into 
the hospital, back in Ft. Bragg, and I didn’t want 
to go, so then it became necessary for me to get 
somebody else that the doctor approved of to take 
care of me. 

Mr. Friedman: Q. Now, you say to take care of 
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you. Which doctor is this that is doing this, advis- 
ing you this way? 

A. This is Dr. Barnes. 

Q. He is at the Ft. Bragg Hospital? 

A Ghats rieht. 

@. And then what did you do in reference to 
that? 

A. Well, then, we telephoned Mrs. Michaelson 
and asked if she could come up for a few days, 
which she did, and then I returned, or then she 
went back to San Lorenzo. 

The Court: When she came up there, how long 
did she stay? 

The Witness: Well, Your Honor, it was a period 
of nearly a week, because her husband came back 
from overseas, and she felt that she couldn’t stay 
with me when her husband was home in San Lo- 
renzo. 

The Court: How long did she stay? 

The Witness: Oh, approximately a week. 

The Court: When you talked to her about com- 
ing up there, did you—what was said about paying 
her, if anything? [82] 

The Witness: Well, knowing that she was a reg- 
istered nurse and feeling that she was capable, I 
felt that I was obligated to pay her. 

The Court: Did you hear my question, Mrs. 
Erickson? I said, what was said about paying her? 

The Witness: Well, in discussing a bill at that 
time, we didn’t. 

The Court: You didn’t talk about paying her? 


116 Alistate Tisurance Company vs. 


(Testimony of Birdella Erickson.) 

The Witness: No, not about paying her, no, sir. 

Mr. Friedman: You knew this lady very well, 
did you not? 

A. Yes, I have known her over a period of years, 
Veo a sil’ 

Q. And you called her up and you knew her 
qualifications as a registered nurse? 

AC eeiieneets aLiiies 

Q. You didn’t discuss a bill with her at that 
time ? Ae No: 

Q. She left, you say, within approximately a 
week ?  UMiei is wee. 

@. And returned to San Lorenzo? 

A. That is right. 

Q. Did you stay in Booneville or did you go 
down to San Lorenzo? 

A. I believe my husband took me to San Lo- 
renzo after she left. [83] 

Q. How long after was that? 

A. Within a period of three or four days. 

Q. And did you stay with her down in San Lo- 
renzo ? A. That is true. 

Q. Did she perform any nursing services for you 
in San Lorenzo? 

A. Not any more than what Dr. Barnes pre- 
seribed, and mostly it was being kept quiet and 
having someone near me, not being left alone. 

Q. Put it this way: Did you do any of the cook- 
ing or the honse cleaning, doing any of the chores 
down there? 

A. No, she waited on me totally, even to the— 
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well, I went to bed, and got up in the morning, 
and she prepared my meals and served them to me. 

Q. Now, how long did you stay there in that 
status ? 

A. Well, at that time I was there was also about 
the time I went into Stanford-Lane Hospital for 
extra care, and this, too, was under the advice of 
Dr. Barnes, and so it was her travelling with me from 
San Lorenzo and going with me to the hospital and 
having a person with me and not being alone. 

@. Will you tell us, please, what period of time 
this occurred, over what period of time? 

A. This is for practically three weeks. 

Q. That is, one week up in Booneville and three 
weeks down there? [84] Ae that s rieht. 

Q. Did you stay there or leave there? 

A. Yes, and then I felt [ was able to go back 
home. In fact, I was anxious to return to Boone- 
ville, which I did. 

Q. Can you give us the approximate ine you 
returned to Booneville? Approximately, within a 
week or two weeks? 

A. I am afraid I can’t; it was approximately 
two months after the accident. 

Q. That you returned to Booneville? 

A. That’s rnght. 

Q. You feel you had been down there about, 
would vou say, three weeks? 

A. Yhat’s right, that is correct. 

Q. Is the total amount of nurses’ care then, one 
month for Mrs. Michaelson ? 
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A. That is true, with the exception that I would 
come back and stay in her home on my other trips 
that I went up to Stanford-Lane. 

Q. Oh, I see. How much time was that alto- 
gether? 

A. J made three or four trips back down to 
Stanford-Lane. Each time I would stay with Mrs. 
Michaelson in San Lorenzo. 

Q. Was this being done—put it this way: Did 
you reach any understanding at that time with her 
about a ll for her services? 

Mr. Waleom: Just a moment. I will object to 
any [85] understanding, if the Court please. 

Mr. Friedman: I will rephrase it. 

Q. Did you ever have a conversation with her 
during that period as to her being paid for the 
services ? A. Yes. 

Mr. Waleom: Just a moment. I will object to 
that as hearsay, if the Court pleases. 

Mi. Friedman: Jt is a conversation of the wit- 
ness herself. I realize that party is not here, but 
trving to establish the reason no bill was submitted 
here. 

The Court: Who are the plaintiffs in this action ? 

Mv. Friedman: Mr. Erickson is the plaintiff, 
Your Honor. Her hushand. 

The Court: The objection made that it is hear- 
say, it is as to—— 

My. Friedman: Well, withdraw the question. 

Mr. Friedman: Q. Was a bill ever prepared to 
your knowledge, in your presence, which was made 
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out to Mr. Erickson for nursing services performed 
for you by this lady, Mrs. Michaelson? 

Mr. Walcom: Just a moment. I will object to 
that, if the Court please, as incompetent, irrelevant 
and immaterial. The best evidence would be the bill. 

Mr. Friedman: Well, Your Honor, that may be. 

The Court: I will permit the answer; yes or no 
on this [86] question. 

The Witness: Yes. 

Mr. Friedman: Q. You did see such a bill? 
Yes. 

And where and when did you see that? 

IT saw that in Mrs. Michaelson’s home. 
When was that, approximately? 

It was approximately two months or three 
months after I had visited her the last time when 
I had eame back and spent a night in her home, 


a eae 


or spent another evening with her. 

@. What was the amount of that hill? 

A. I don’t remember the exact figures, because 
1 didn’t go over it too thoroughly, or check her fig- 
ures, but I know it was close to $700. 

@. All right. Why didn’t you receive that bill, 
or why don’t you have that bill with you? 

Mr. Walcom: Just a moment. It is incompetent, 
irrelevant and immaterial why she wouldn’t have 
it, Your Honor. 

The Court: As to why she doesn’t have it, I 
think is cross-examination of vour own witness. 

Mr. Friedman: All right. 
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Mr. Friedman: Q. You don’t have that bill, do 
you? A. No, I don’t. [87] 

Q. Is that the fair reasonable value of her 
services ? 

Mr. Waleom: Just a moment. I will object to 
that as incompetent, irrelevant and unmaterial and 
no foundation laid, if the Court pleases, to this wit- 
ness’ qualifications to establish reasonableness of a 
document not in evidence. 

The Court: J think the objection is well taken. 

Mr. Friedman: Q. Mrs. Erickson, are you and 
your husband, Mr. Erickson, obligated to pay this 
sum of approximately $700 to Mrs. Michaelson for 
her services performed for you as a nurse? 

Mr. Walcom: Just a moment, Mrs. Erickson. 

If the Court please, I object to that as calling 
for the opinion and conclusion of this witness. 

The Court: Sustained. 

Mr. Friedman: Q. Do you owe, you and Mr. 
Erickson, owe this lady $700? 

Mr. Walcom: I will make the same objection, if 
the Court please, and also in evading the province 
of the Court. 

Mr. Friedman: JI don’t see it myself, Your 
Honor. 

The Court: Sustained. 

Mr. Friedman: J am trying, I don’t know how 
to do it any other way to present to the Court the 
fact that the ! 

The Court: Counsel, I am not very much im- | 
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pressed by that claim, frankly. I have heard the story 
and it doesn’t carry very much weight with me. 

Mr. Friedman: Well, of course, if the Court 
feels that way—I mean, I just want to get in evi- 
dence the fact that to show the services were per- 
formed and the fact that she is obligated to pay her. 

The Court: If the bill had been sent we could 
then examine the person who was making the claim 
for that amount. We don’t have that, and the cir- 
cumstances explained by the witness—it doesn’t look 
like a relationship of nurse and patient to me. I 
think that could be developed by a few questions. 

Mr. Friedman: I see. 

Mr. Friedman: Q. Mrs. Erickson—— 

Mr. Friedman: TI have asked every question I 
can think of in that respect. The testimony here 
before the Court is that the nursing services have 
been performed for a period of four weeks. There 
was a discussion about the bill, but a bill was pre- 
pared and not actually delivered in the sum of $700. 
I don’t know what I can ask her to show the re- 
Jationship. 

The Court: Well, proceed. I will have to rule 
on it as they come up. 

Mr, Friedman: Q. Do you intend to pay Mrs. 
Michaelson the sum of $700 for her services ? 

Mr. Walcom: Just a moment. I will object to 
that, if the Court pleases, there is no evidence of 
any bill. [89] 

Mr. Friedman: Your Honor 

Mr. Walcom: Let me finish, please, Counsel. 
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This witness is not part of this action. 

Mr. Friedman: Naturally she is not a party per 
se, but the insurance policy is in the name of Mr. 
Erickson, and the policy covers the bills and suing 
for his spouse and—in other words, the major bills 
were, as far as medicals are concerned, her bills, 
not his bills, the company is obligated to pay all 
these bills if they are proved to the satisfaction of 
the Court. Now, we don’t always have bills in cases 
where people perform services, that does not neces- 
sarily] dispense with the sine quo non of the obliga- 
tion to pay. 

The Court: The policy provides to pay all rea- 
sonable expenses incurred for necessary profes- 
sional nursing services. Now, so far the evidence is 
not that the bill was incurred for professional nurs- 
ing services. 

Mr. Friedman: Q. You know Mrs. Michaelson is 
a registered nurse, isn’t that correct? 


A. That is true. 

Q. Has she been working at her profession the 
last few years? 

@. Yes, but it’s intermittently. She doesn’t 
work as a steady nurse. 

Q. Were these services she performed for you 
in the nature [90] of professional services per- 
formed by a registered nurse ? 

Mr. Walecom: Just a moment, Mrs. Erickson. 

Tf the Court please, I will object to this as ealling 
for a conclusion of this witness, and the entire line 
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of interrogation is self-serving. Object on both 
those grounds, if the Court please. 

Mr. Friedman: Have to ask these questions, 
Your Honor, because there is no other way of shiow- 
ing the Court what was done here. 

The Court: I think that would be better if you 
showed what was done and have the Court ceter- 
mine it. 

Mr. Friedman: Q. Have you told us everything 
that this lady did for you? 

A. I believe so. 


@. Was there anything else in the nature of 
the nursing services that could be done for you 
after that time? 

Mr. Walcom: I will object to that as incom- 
petent, irrelevant and immaterial what might have 
been done or could have been done. 

Mr. Friedman: Q. Did the Doctor order these 
services to be performed ? 

Ne Liateis ire. 

Q. Did the doctor say what they were to be? 

A. Yes. 

Q. Will you tell us what he said about them? 

Mr. Walcom: Just a moment. I am going to ob- 
ject to that as hearsay evidence. 

The Court: I think she can say what was done 
for her, counsel. 

Mr. Friedman: She has testified already that 
the doctor, that is, the services consisted of cooking 
for her, accompanying her. 
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Mr. Friedman: Q. Were there any drugs ad- 
ministered by this woman to you? 

A. Yes, but in, only in pill and capsule form. 
She took care of the medicines that was prescribed. 

Q. She did do that? A. Yes. 

The Court: What do you mean, “She took care 
Oe mee 

The Witness: Well, when it was time to take 
pills, she brought me the glass of water and the 
pills. 

The Court: Couldn’t you do that yourself? 

The Witness: Well, they were drugs of such 
nature the doctor thought better that a nurse take 
care of them and handle and take care of me. 

Mr. Friedman: Q. Did she administer any shots 
of any kind to you? 

A. No, she didn’t. 

Q. She didn’t? A. No. [92] 

Q. Have vou told us all the services she per- 
formed for you? 

A. Within my knowledge, yes. 

Mr. Friedman: J have no further questions, 
Your Honor. 

Cross Examination 

Mr. Walcom: Q. Mrs. Erickson, you don’t mean 
to say that the doctor told Mrs. Michaelson to go 
bring you a drink of water when you took a pill, 
do you? A. No, that isn’t true. 

Q. I appreciate that. And Mrs. Michaelson was 
a friend whom you had known for a good many 
years, isn’t that true? 
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A. But not as a very close friend; she was an 
acquaintance, yes. 

Q. And when you come down to San Francisco, 
you have told us that you would spend a night and 
on occasions, two, wouldn’t you? 

A. After she had come up and I had gone down 
and she had taken care of me, I went back to see 
Meryes: 

Q. And you would spend a night there and that 
was just a friendly visit? 

A. No, I felt it was an obligation to go and see 
her after she had rendered those services to me. 

Q. In other words, you would go, as you say, 
you felt an obligation to visit this lady? 

A. That is true. [93] 

Mr. Waleom: Thank you, that is all. 

My. Friedman: I have no other questions, Your 
Tfonor. 

The Court: That is all. Thank you. 

(Witness excused.) 

Mr. Friedman: Your Honor, that is the plain- 
tiff’s case. 

Mr. Walecom: Now, at this time, if the Court 
pleases, before presentation of any further evidence 
on behalf of the defendant, I would like to ask that 
a judgment of non-suit be entered on behalf of the 
defendant. And I base that, if the Court pleases, 
on the fact that the uncontradicted evidence reflects 
that at the time this application on December 17 
was executed, at that time the plaintiff was aware 
of the fact that he had had his policy of insurance 
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with the State Farm Insurance Company cancelled 
effective as of the 27th day of December. And fur- 
thermore, that he had knowledge at the time of the 
receipt of that letter that an insurance company 
refused to extend insurance to him, and all, of 
course, within a two-year period preceding the date 
of his application with Allstate Insurance Company. 


Now, I say that because under certain sections of 
our Insurance Code, which I know Your Honor will 
follow as the Jaw, that governs this situation, and 
bearing in mind the Erie case, you must, or should 
apply the law of the jurisdiction in which this con- 
troversy arises. We have before us [94] in our In- 
surance Code Chapter III, Negotiations before Ex- 
ecution 


The Court: Well, now, counsel, let me interrupt 
you for a second. I think in Federal Court you have 
a motion for dismissal rather than a non-suit. [ 
suggest you make that motion and that it be taken 
under submission, and then if you have any evi- 
dence to put on, we can go ahead and consider that 
all together. 


Mr. Walcom: Very well, I shall do that. 
The Court: Present your law at that time. 


Mr. Walcom: Thank you, Your Honor, I shall 
defer it. The first witness that the defendant will — 
eall is Mr. Cowden. Will you step up here, sir? 
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G. M. COWDEN 
was called as a witness on behalf of the defendant, 
and being first duly sworn to tell the truth, the 
whole truth and nothing but the truth, testified as 
follows: 
The Court: State your name, please. 
The Witness: Cowden. 


Direct Examination 
Mr. Waleom: You are Mr. G. M. Cowden, sir, 
(spelling) C-o-w-d-e-n ? iA” Vest 


Q. What is your address, Mr. Cowden? [95] 

A. My home address or business address? 

Q. Well, your business address? 

A. 1947 Center Street, Berkeley, California. 

Q. And is that the State Farm Insurance Com- 
pany ? A. Yes. 

@. I take it, then, you are employed by that 
organization ? A. Yes. 


~ Q. In what eapacity are you employed, Mr. Cow- 
den? 

A. Iam the underwriting superintendent, pres- 
ently, of our Southern California Division. 

Q. You were so employed by the State Farm, or 
were employed by the State Farm Insurance Com- 
pany, in December, 1952, were you? 

A. Yes. 

Q. And at that time what was your capacity, 
sir? 

A. J was underwriting superintendent of what 
_we referred to as our Northern California Division. 
Q. Now, Mr. Cowden, pursuant to a subpoena 
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have you appeared today bring with you records 
regarding insurance coverage extended to Osear F. 
Erickson and Birdella Erickson by this company 
in that period, December of 1952? 

A. Yes, I have. 

@. May I see those, sir? 

The Court: There isn’t much question about that, 
Gentlemen. Can’t we handle this a little more ex- 
peditiously? [96] 

Mr. Waleom: Perhaps we can, Your Honor. 

Mr. Walcom: Q. Mr. Cowden, you were the 
author of the letter of December 15th directed to 
Mia. Osear Evickson, is that correct, sir? 

ieee ves, | Sioned’ it: 

Mr. Waleom: May we have that exhibit, if Your 
Honor pleases? ‘Thank you. 

The Court: The fifteenth? 

Mr. Waleom: Yes, it is the copy, one of the 
plaintiff’s exhibits. I believe it is attached to this 
letter. Yes. 

Mr. Waleom: Q. I will show you, Mr. Cowden, 
the plaintiff’s Exhibit No. 5, which is a letter of 
December 15, 1952, which is signed, apparently, 
G. M. Cowden. 

A. Yes, the original of this is a form letter which 
we fill in the spaces and I signed it. 

Q. That reflected that 

The Court: The letter speaks for itself, it is in 
evidence. 

Mr. Walcom: Very well, Your Honor. 

The Court: Isn’t any question about it. 
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Mr. Walcom: In your file I notice, Mr. Cowden, 
you have a draft payable to O. F. Erickson and/or 
Birdella A. Erickson for $11.35 issued on December 
15, 1952, payable to their order. Is that the draft 
that was mentioned in that letter, sir? 

A. Yes. [97] 

Q. You have prepared a photostatie copy of it, 
have you not? A. Yes. 

Mr. Walcom: May we ask that that be marked 
as the defendant’s exhibit next in order, if the Court 
please, in lieu of the original? 

The Court: Defendant’s Exhibit C. 

(Whereupon check referred to above was re- 
ceived in evidence and marked Defendant’s Ex- 
hibit C.) 

Mr. Walcom: Q. I am sure your records are 
stamped cancelled on this policy, are they not? 

A. Yes. 

Q. And it bears the comment at the top, “Can- 
celled December 27, 1952 Ze 

Mr. Friedman: Just a moment, you were going 
to read from this? I don’t know the purpose of this 
at all; Your Honor has stated it is all here, the 
letter is here, the policy is here, and the issue is 
clear. 


The Court: I would think any communication 
between their policyholder and the company which 
was submitted to the policyholder wouid be admis- 
sible, but I don’t think any inner-marking on their 
file is admissible. 

Mr. Walcom: Very well, withdraw it, Your 
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Honor. Thank you. That is all, Mr. Cowden. Coun- 
sel may cross-examine. [98] 


Cross Examination 

Mr. Friedman: Q. Mr. Cowden, the effective 
date of that cancellation was December 27th, 1952, 
is that right? 

A. 12:01 am. Standard Time, on that date. 

Q. And the check you gave to Mr. Erickson was 
for the un-expired term of the policy as of Decem- 
ber 27, 1952, is that right? 

A. The unearned premium from that date. 

Q. Thank you. 

Mr. Waleom: Just one further word, Mr. Cowden. 

The Court: Let me see that. 


Redirect Examination 
Mr. Walcom: Q. Jn addition to that letter, stat- 
ing that the policy was cancelled, with the effective 
date, you mentioned in your first paragraph that 
it was your desire to be relieved of liability for in- 
surance for him, did you not? A. Yes. 
Mr. Walcom: That is all, thank you. 


Examination by the Court 

The Court: Q. Mr. Cowden, who did you send 
this draft to, do you recall? 

A. Yes, Your Honor, it was sent to the agent of 
record of the policy, at that time a Mr. C. D. Van. 

Q@. Were there any instructions as to what he 
was to do with it? 

A. There were no instructions on the letter it- 
self. However it is established procedure with our 
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company that wherever there is mortgage existing 
oh a vehicle we are insuring that the return pre- 
mium go through the agent to see whether or not 
any other interested party has an interest in the 
unearned premium. 

Q. Any instructions to your agents as to what they 
do with the check? A. No, sir not in the letter. 

Q. Well,—— 

A. Merely through company procedure. 

Q. Well, you just don’t send a check to the agent 
without telling him what to do with it. 

A. The check was sent with the copy of the can- 
eellation letter. 

Q. All right. Wasn’t there some statement as 
to when the check should be delivered to the poliey- 
holder? A. No, sif. 

Q. Actually have you any record showing when 
the check was delivered to the policyholder? 

A. No, sir, we do not. 

Q. I can’t read these cancelled stamps very 
clearly, but it appears to me to be cancelled on Feb- 
ruary 5, 1953, is that [100] right? 

Mr. Walcom: It may be clear on the original. 
May we see the original, Mr. Cowden? 

Yes, there is a clearing house stamp, if the Court 
please, says February 5, 1953. 

The Court: I think that is what the perforation 
says that it was paid. 

Mr. Waleom: Yes, Your Honor. 

The Court: The perforations in the check show 
paid 2-5-53. 
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Mr. Walecom: They didn’t get it until much later. 
The Court: All right, fine. That is all. 
(Witness excused.) 
Mr. Waleom: Mr. Gamber. 


VAL GAMBER 
was called as a witness on behalf of the defendant, 
and being first duly sworn to tell the truth, the 
whole truth and nothing but the truth, testified as 
follows: 
The Court: State your name, please. 
The Witness: Val Gamber. 


Direct Examination 

Mr. Walecom: Q. Would you state your address, 
Mr. Gamber? 

A. Residence is 210 Brown Street, and business 
is 455B, Santa Rosa. [101] 

And what is your business or occupation? 
Insurance Agent. 

By whom are you employed? 

Allstate Insuranee Company. 

Was that your employment, Mr. Gamber, De- 
cember of 1952? A. Yes, sir. 

@. Calling your attention to a document 
I have the application ?—to this document, which is 
the plaintiff’s Exhibit No. 3. Mr. Gamber, do you 
recognize that? A. Yes, sir, I do. 

Q. And is that a copy, a carbon copy of an ap- 
plication taken by you on that day? 

A. It is. 
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Mr. Walcom: Now, I will offer this at this time. 

Mr. Friedman: What are you reading from? 

Mr. Walcom: The original of that. 

Mr. Walcom: Q. I will ask you if you recog- 
nize this document I hand to you? 

A. Yes, sir. 

Q. Is this the original application of which 
Plaintiff’s Exhibit No. 3 is a carbon copy? 

A. It is. 

Q. And I notice on the reverse of the Plain- 
tiff’s copy there is certain information there en- 
titled “Conditions Respecting Binder and Non- 
Binder,” is that correct? [102] 

A] Thaeis correct, sir. 

Q. And so that the Court and counsel and all of 
us will be apprised in the manner in which you take 
these applications, I have secured copies of this 
form R16-21, which is the number of that form. 

Mr. Friedman: May I see that, please? 

Mr. Waleom: And I will give vou, counsel, some 
copies so you may observe them. 

Mr. Waleom: Q. And T will ask vou whether 
or not these are issued, whether these are drawn in 


triplicate, Mr. Gamber? A. They are. 
@. And the original copy is the one which you 
have before you? A. Yes. 


Q. This folder, which we will presently put in 
evidence, and the carbon copy, goes to the appli- 
cant, is that correct? A. That is correct. 

Q. The third copy of that remains in the book 
as your memorandum, is that correct? 
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ae VCS. 

Q. All right. Now, Mr. Gamber, in addition to 
—first of all, do you recall about what day, what 
time of the day or night that you were seen by Mr. 
Erickson on this particular occasion ? 

A. The application reads 6:05. I imagine it 
would be a [103] Thursday night, because we were 
open until nine that day, I should say. 

Q. First of all, did you ask him whether or not 
within two years that any insurer ever cancelled 
any automobile insurance issued or refused any 
automobile insurance to him or anyone in his house- 
hold, did you ask him that question ? 

A. Yes, I did. 

Q. What was his reply? A. No. 

Q. And did you ask him,—first of all, what was 
the purpose of asking him that question? 

Mr. Friedman: Your Honor, I am going to ob- 
ject to the purpose. I would imagine it is rather 
obvious on the face what the purpose must be 
and 


The Court: I think he ean testify what was said 
there at the time, Counsel. 

Mr. Waleom: Q. Will you tell us what was said 
in sum or in substanee, Mr. Gamber, from the time | 
Mr. Erickson came to you there, just what was said 
by you and by Mr. Erickson. 

A. Well, it would be rather hard to describe | 
everything you did. I don’t believe my recollection | 
would serve me that way. | 
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The Court: Mr. Gamber, this is an agency that 
does business in Sears & Roebuck? 

The Witness: That is mght. [104] 

The Court: This is a Sears & Roebuck store? 

The Witness: Yes, sir. 

The Court: You have a little booth? 

The Witness: That’s right. 

The Court: At the store, you are behind a booth 
and people come up and make applications for in- 
surance ? 

The Witness: That’s right. 

The Court: Is that they way they normally do 
in every Sears store? 

The Witness: Right. 

The Court: Do you have any recollection of a 
particular conversation with this plaintiff ? 

The Witness: No, sir, other than our normal way 
of doing business, and the first thing we ask an 
individual is if they have had insurance cancelled 
or refused; if they have it is then necessary to put 
them on assigned risk if they cannot secure msur- 
ance through other means, and had I known at the 
time—— 

The Court: Those are the instructions you get? 

The Witness: Yes, that is Company procedure, 
yes, sir. 

Mr. Waleom: Q. At the base of that form which 
you have, both in the plaintiff’s Exhibit before you, 
and in the original, there is a portion there which 
says ‘‘Binder’”’ and ‘‘Non-Binder”, isn’t that cor- 
rect ? A. That is correct. [105] 
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Q. Now, the ‘‘Binder’ says that: “Subject to 
the conditions on the reverse side, the Company 
hereby binds the insurance applied for, to become 
effective at 6:05 p.m., 12-17-52.”’ Is that correct, sir? 

A. That is correct. 

Q@. What is the meaning of the term “Binder”, 
Mr. Gamber? 

A. The Company is on the risk at that particu- 
lar time. 

Q. In other words, the risk attaches immedi- 
ately ? A. Yes" sir: 

Q. What is the significance of “Non-Binder”, 
which is crossed out, which was not completed on 
that oecasion ? 

A. “Non-Binder’’? means that the application is 
made under writing and isn’t approved until after 
the investigation is made. 

In other words, we would write an application on 
him, a Non-Binder, if there is anything unusual or 
something undesirable about the risk, that would 
be entirely an underwriting matter. 

Q. Are you permitted to bind insurance if you 
are informed that there has been a refusal or can- 
cellation of previous existing insurance ? 

A. No, sir. 

The Court: You reecived such instructions? 

The Witness: Yes, we have, sir. 

The Court: From vour superiors? 

The Witness: That is right. 

Mr. Waleom: Q. Mr. Gamber, in addition to the 
information on the face sheet of this page, which is 
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exactly the same as the plaintift’s exhibit, we have 
a reverse questionnaire, and I will ask you whether 
or not all of that information contained in there— 
tell us how is it obtained ? 

A. Well, there is a series of questions which 
we normally ask each individual. That generally 
follows down the line, Question 1, Question 2, and 
so on. We ask a question, wait for an answer. After 
we do get an answer we insert the answer in the 
space provided for the answer. 

Q. Just to expedite this, everything in this ques- 
tionnaire, did you get that information from Mr. 
Erickson ? A. Yes, sir. 

Q. Now, how about this item—well, first of all, 
it says: ‘Applicant. Swedish.’? Where do you get 
that information ? A. Mr. Erickson. 

Q. Down here 

The Court: Now, wait a minute. Do you recall 
that? 

The Witness: Evidently, Your Honor. Every- 
thing that I have asked him, the answers came from 
My. Erickson himself. [107] There would be no 
other person there to tell me whether he is married 
or anything about the applicant other than him, 
himself. 


The Court: Well, actually remembering the inci- 
dent, you don’t recall this at all? 

The Witness: Yes, it is so far back it is diffi- 
eult to recall everything that was said. All I ean 
go by is what my application has here to offer. In- 
eidentally, you get into—you do things a certain 


138 Allstate Insurance Company vs. 


(Testimony of Val Gamber.) 
way, we do them for years and years and just fol- 
low that particular pattern. 

Now, as far as questions and answers are con- 
ecrned, we ask him each question because it is a 
company policy that we do that. In this case I did 
the very same thing as I do. There is reasons for 
that, reasons that would be beneficial to me as well 
as to the company. 

The Court: All right. All right, go ahead. 

Mr. Waleom: Q. Mr. Gamber, you did, for in- 
stance, ask him for his driver’s license number, did 
you not? A. Yes, sir, I did. 

Q. And copied the number given you? 

woe hats correct. 

Q. You asked him the name of his previous in- 


surance carrier, did you not? A. I did. 
Q. And you got the number of that policy? 
A. I did. 
Q. Did you get the expiration date of it? 
A. I did, it is listed 12-18-52, for 17 years. 
©. Had been insured with State Farm for 17 


i 


years. Now, in addition to that, vou prepared 
The Court: Mr. Gamber, where did you get the 
number of that pohey? Did you see the policy? 
The Witness: Well, Your Honor, people carry 
identification cards issued to them by various in- 
surance companies—we do the same—and as to 
whether it was written on a scrap of paper, whether 
it came from an identification card, I don’t recall, 
but I must have gotten the number from some iden- 
tifving certificate of some sort or I wouldn’t have 
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listed it on the application, I would have left it 
blank and let the company make their own investi- 
gation. 

Mr. Walecom: Q. In addition to completing this 
questionnaire which I think at this time, if the 
Court please, I will ask be admitted as Defendant’s 
exhibit next in order. 

Mr. Friedman: On the questionnaire now ? 

Mr. Walcom: Questionnaire and the original of 
Plaintiff’s Exhibit 3. 

The Court: Isn’t it already in evidence? 

Mr. Waleom: The questionnaire is, Your Honor, 
but does that bear the questionnaire on the reverse? 

Mr. Friedman: I would lke to ask him some 
questions on [109] voir dive on this questionnaire, 
Your Honor. The only document received by the 
plaintiff here is the copy, but not what is on the 
back, and this is a copy of a document contained 
in their records that has writing on the back that 
the plaintiff has never even seen. 

Mr. Walcom: ‘The plaintiff, counsel, gets the 
copy, it is in triplicate. That is the copy they keep, 
the questionnaire, the client gets the conditions re- 
specting binder and non-binder conditions of cov- 
erage. 

Mr. Friedman: I understand that, but let me 
ask some questions, we have never seen it before 
today. 

Mr. Walcom: Yes, you have, Counsel. 

The Court: Let me see what you are offering 
now that isn’t already in evidence? 
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Mr. Friedman: It is the back of that that they 
have in their possession. 

My. Walecom: Questionnaire, Your Honor. 

Mr. Friedman: It is the third copy. 

My. Waleom: On the reverse of that. 

Mr. Friedman: It says at the bottom, ‘‘ Branch 
Office Copy.”’ 

Mr. Waleom: That is the third white. 

Mr. Friedman: It isn’t the applicant’s copy. 

Mr. Walcom: It says applicant’s copy. 

Mr. Friedman: It can’t be, this is the applicant’s 
copy. [110] There is your branch office copy, see? 

Mr. Walecom: That is right, that is the one 
going in. 

Mr. Friedman: Yes, that is what I am object- 
ing to. 

The Court: Is this a fair statement of it, Mr. 
Gamber, that this back of this questionnaire is in 
your handwriting? 

The Witness: Yes, sir, it is. 

The Court: And after you asked the applicant, 
Mr. Erickson, certain questions, which you do not 
now recall, isn’t that correct 

The Witness: That is correct. 

The Court: you filled in the back of this 
questionnaire ? 

The Witness: No, sir, I filled in the question- 
naire as I am asking the questions. 

The Court: All right. But I say, you don’t recall , 
the particnlar questions, but the information was 


Oscar I. Erickson L4l 


(Testimony of Val Gamber.) 
given you by Mr. Erickson and you wrote the an- 
swers on the back? 

The Witness: That is correct. 


The Court: The exact detail of what you asked 
him now, I take it, you don’t remember ? 

The Witness: I would ask as the question itself 
states on the application, then I would insert the 
answer—have you had any aecident or loss in the 
last so many years, and so on—you would enter in 
there the age of the youngest driver of the vehicle, 
who is the other driver, other [111] principal, and 
naturally he named his wife and age, and her 
driver’s license and so on, insured by any other 
company. Naturally we, in this case it was State 
Harm, and what is the policy number, and when 
that policy expires. We ask all that information as 
we go down the list. Then if there is any remarks 
relating to the appheation we feel would be helpful, 
expedite the appheation, we make other remarks 
to the underwriting department, which is down here. 

The Court: All right, this is filled out hv vou 
at the time you are talking about? 

The Witness: That is correct. 

Mr. Waleom: And then, Mr. Gamber, you got 
instructions on how to reach him at the address in 
Booneville, where you get off, the bus driver and 
the hke, with which we are not concerned, and the 
ear, the record of the—nature of the car and its con- 
dition? A. Yes. 


@. Then did you prepare a memorandum which 
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is attached here and which I will show to counsel 
as well. 

Mr. Friedman: Well, 

Mr. Walcom: Q. I will ask you whether or not 
you prepared this memorandum attached to this 
application, which is the fourth sheet attached to 
this application? A. That is my writing. 

Q. And in that you wrote [112] 

Mr. Friedman: Now, just a moment, I must ob- 
ject to that document. 

The Court: I don’t see 

The Witness: That is an explanation to the un- 
derwriting department depicting the highlights of 
the appheation, why I thought it was an acceptable 
risk. 

The Court: When is this made out? 

The Witness: At the same time, before I sent 
my application in; that would be that evening. 

The Cowt: After the customer left? 

The Witness: After the customer would leave. 

The Court: And you take the application that 
you have and you extract from that certain infor- 
mation ? 

The Witness: That is right. 

The Court: That is in this information and you 
put it on down here? (Indicating) 

The Witness: ‘That is right. 

The Court: That is done sometime later that eve- 
ning? 

The Witness: That is right. 

The Court: Before you close? 
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The Witness: That is correct, sir. 

The Court: I don’t believe that would be admis- 
sible, Counsel. 

Mr. Walcom: Very well, Your Honor. Well, then, 
may I submit the first sheet with the questionnaire, 
if the Court [113] please? 

Mr. Friedman: J want to enter an objection to 
the admission of that document on several grounds. 
One, on its face it states that it is branch office 
copy, it is not a copy delivered to the plaintiff here, 
plaintiff has never seen it to this day. It just says 
that third document, which Your Honor has seen 
fit to exclude from evidence, is purely for the pur- 
poses of their own office information and records. 

The Court: I think it goes beyond that, counsel. 
T think it 1s admissible. In other words, this is done 
and introduced now for the purpose of refreshing 
his recollection. He has had a number of transac- 
tions, he said these were made out at the time and 
for the purposes of refreshing his recollection as to 
his conversation with Erickson. 

Now, the other document is in a different cate- 
gory, that is the reason I excluded it, that was made 
while Erickson was not there, but at a later time. 

Mr. Friedman: May I ask some questions on the 
document itself as to how he happened to com- 
plete it? 

The Court: Which one? 

Mr. Friedman: The one that is being offered that 
Your Honor feels may be admissible. 

The Court: Yes, you may. [114] 
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Voir Dire Examination 

Mr. Friedman: Q. How many of these do you 
do a day? 

A. Rather difficult to say. I can tell you approxi- 
mately how many we do a week, more familiar, 

The Court: How many a week? 

The Witness: I would say on the average of 14 
to anywhere—18 a week. 

Mr. Friedman: Q. As a matter of fact, at the 
time you were doing this, were there other people 
at the counter also securing insurance ? 

A. I don’t recall that. 

@, And you don’t know how you got the num- 
ber of the policy, you say, that is on here? 

A. No, I don’t recall whether he had a slip of 
paper or how I got it. 

@. How long have you been doing this work? 

A. Two and a half years, sir. 

Mr. Friedman: TI have no other questions, Your 
Honor. 

The Court: All right. 

Mr. Walecom: May we have that marked, if the 
Court pleases? 

The Court: It may be marked. 

(Whereupon questionnaire and original ap- 
pheation were received in evidence and marked 
Defendant’s ExInhit D.) [115] 

Mr. Waleom: That is all. You may cross-exam- 
ine, Counsel. 

My. Friedman: I have no other questions, Your 
Honor. 
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The Court: All right, you may be excused. 
Mr. Walcom: Yes, you may step down, Mr. Gam- 
per, 
(Witness excused.) 
Mr. Walcom: Call Mr. Wood. 


FRED WOOD 
was called as a witness on behalf of the defendant, 
and being first duly sworn to tell the truth, the 
whole truth and nothing but the truth, testified as 
follows: 
Direct Examination 

Mr. Walcom: Q. You are Mr. Fred Wood? 

A. Yes. 

@. What is your address, Mr. Wood? 

A. The business address is 321 Middlefield Road, 
Menlo Park. 

Q. What is your business or occupation ? 

A. Underwriting Manager for Allstate Insur- 
ance. 

Q. How long have you been employed by All- 
state Insurance Company ? 

A. Be five years November 14. 

@. And is it your province in your official ca- 
pacity as Underwriting Manager to pass upon the 
desirability of risks? [116] A. Yes. 

Q. And your Company, does it have certain pro- 
cedures in the procuring of applications for insur- 
ance ? A. Yes. 

Q. Now, I will show you, Mr. Wood, an appli- 
cation form which is the Defendant’s Exhibit D and 
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ask you to look at it, sir. Do you recognize that 
form ? A. Yes, I do. 

Q. In the left-hand portion of that form, there 
is a question: Have you ever had insurance refused 
or cancelled, you or a member of your family, 
within the last two years. What is the purpose of 
putting that provision in that form, Mr. Wood? 

A. To mainly weed out undesirable applicants. 

Q. Is there any regulation permitting your solic- 
itors or agents to bind coverage if those answers, 
rather, if those questions are answered affirma- 
tively? 

A. Yes, Allstate’s agents cannot bind an appli- 
eation where the applicant has had a prior insur- 
anee cancellation or a license suspension, not 
allowed to. 

@. In your capacity as an underwriting mana- 
ger, do you consider it material whether or not the 
applicant has had a eaneellation of previous cover- 
age extended to him or a refusal of coverage? 

A. That and the heense suspension probably are 
the two most [117] important questions on the ap- 
plication. It is usually a sure-fire thing that the 
applicant is undesirable if he has had a license sus- 
pension and prior cancellations from another com- 
pany. 

Q. You have told us that the Agent cannot bind 
coverage if those questions as to revocation, with 
which we are not concerned in this particular in- 
stance, but where that cancellation question is an- 
swered affirmatively, he cannot complete the binder 
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portion ? A. He eannot complete the binder. 


Q. In other words, if he had those questions an- 
swered affirmatively, could he conrplete the non- 
binder portion? 

A. Yes, if either question is answered on the 
“ves” side, the agent may submit the application to 
underwriting on a non-bound basis, no coverage 1s 
in foree, allowing the underwriting department to 
make a full investigation to determine whether they 
would want to issue a policy or not. 


Q. That is distinguished from the binder provi- 
sion In that where the binder exists, the coverage 
takes place immediately, isn’t that correct? 

A. That is correct, it has an effective date on 
the binding portion. 

@. Isee. Now, then, I have withdrawn that par- 
ticular document from this underwriting file, but 
is it on the basis of that appheation that a policy 
was issued in this particular [118] case to Mr. Er- 
ickson ? A. Yes, it was. 


Q. And would you in fact have issued a policy 
to this gentleman if in truth and in fact there had 
been information in that application that he had 
insurance coverage cancelled or refused to him 
within two years preceding that application ? 


A. No. 


Mr. Walcom: Thank you, sir. You may cross- 
examine. 

Mr. Friedman: Your Honor, may I see the pol- 
icy itself? 
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Cross Examination 

Mr. Friedman: Q. Mr. Wood, how long have 
you been an insurance underwriter? 

A. Five years. 

Q. And you are familiar with the practices of 
insurance companies and checking of application 
forms, questions and so forth? 

A. I am familar with Allstate’s practice. 

Q. Allstate’s practice only? 

A. Not only, but more familiar, naturally, being 
an employee. 

Q. Don’t you ever write letters of inquiry to 
other insurance companies relative to that man’s 
insurance status with that particular company ? 

A. Yes, we do. [119] 

@. And having this particular number of a pol- 
icy and the company, it would be, would have been 
very easy for you to have written a letter of inquiry 
or get them on the phone and find out the status 
of Mr. EXvickson as far as his insurance went with 
Allstate ? 

A. ‘there would be no necessity of it. Mr. Erick- 
son stated he had not had a cancellation, never had 
an accident. 

Q. All right. When do you have a cancellation 
under your policy? 

A. Would you restate that? 

Q. When do you have a cancellation—I will read 
the cancellation clause under your policy. 

‘Cancellation: The named insured may cancel 
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this policy by mailing to Allstate written notice***” 
and so on, skip some of this. 

“Tf Allstate cancels,”—— 


“Allstate may cancel this policy by mailing to the 
named insured at the address shown in this policy 
written notice stating when not less than ten days 
thereafter such cancellation shall be effective.” 

You are familiar with that clause, aren't you? 

A. Yes. 


Q. Now, assume you send that notice that I have 
described in this policy; when is there a cancella- 
tion as far as you [120] know under your terms of 
your own policy? 


Mr. Waleom: Just a moment 


Mr. Friedman: Just a moment. 

Mr. Friedman: Q. Is it the date you send the 
letter or the date set forth in the notice for the date 
of cancelation ? 

Mr. Walcom: Just a moment. If the Court please, 
I will submit it is incompetent, irrelevant and im- 
material. It isn’t Allstate’s cancellations of the pol- 
icy that was cancelled here, it is that of the State 
Farm Mutual. 

Mr. Friedman: No cancellation here at all, Your 
Honor. 

The Court: I think the objection may be sus- 
tained. 

Mr. Friedman: Q. As a matter of fact, you 
don’t have any cancellation under—Put it this way: 
You are an underwriter and familiar with these 
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policies, aren’t you? You know what cancellation 
means, don’t you? AL OY est 

Q. You don’t have a cancellation, do you, of any 
insurance policy until the date set for cancellation, 
do you? 

A. Unless there is a breach of warranty, as in 
this case. 

@. Answer the question. Do you have a ecancel- 
lation of a policy until the date set for cancellation? 

A. If there isn’t a breach of warranty and if we 
cancel the policy, we allow the insured ten days 
written notice, if we decide to terminate a risk 
because he 1s undesirable. [121] 

Mr. Friedman: That isn’t the question. I move 
to strike that, Your Honor. 

The Court: J think it is all right, he has an- 
swered, and I don’t believe that it is proper to ask 
him. This isn’t eross-examination of what he went 
into as to certain phases of the Allstate policy. Now, 
that isn’t the one we are talking about, it is the 
cancellation of the State Farm policy, isn’t it? 

My. Friedman: Yes, and the whole point of the 
case is there is no cancellation, and this man is sup- 
posed to be an expert on the subject, and I am 
asking him as an expert when he has, when he deems 
a policy to be cancelled. He says that they won’t 
sel] under this particular representation, that if 
there is a statement there is no cancellation, they 
won’t sell. The question is, when is it cancelled. 

The Court: Isn’t that what the Court is supposed 
to decide? 
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Mr. Friedman: I suppose so, yes. That’s right. 
All right. I have no other questions. 

ihnes€ourt: That is all. 

My. Waleom: You may step down, Mr. Wood. Is 
Mr. Gordon in the court room? Will you step up? 


AL GORDON 
was called as a witness on behalf of the defendant, 
and being first duly sworn to tell the truth, the 
whole truth and nothing but the truth, testified as 
follows: 
Direct Examination 

Mr. Waleom: Q. You are Mr. Al Gordon? 
Yes, sir. 
(Spelling): G-o-r-d-o-n? 
Yes. 
Where do you live, Mr. Gordon ? 
722-20th Avenue, San Francisco. 
What is your business or occupation ? 
Used car manager, Ansel Schloss. 
Were you in such employment, sir, in 1953, 
particularly in the month of March and thereafter? 

A. Yes, sir. 

@. Been working there all along? 

A. Yes, sir. 

Q. Mr. Gordon, you are familiar, no doubt, with 
a ear belonging to Mr. Oscar Erickson, which was 
in the Schloss establishment? A. Yes. 

Q. In 1953, were you, sir? A. Yes, sir. 

Q. Can you tell us what, if anything, has ever 
become of that [1238] car? 


OPOrorpor 
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A. I sold that car two weeks ago. 

The Court: What? 

The Witness: I sold it two weeks ago, Your 
Honor. 


Mr. Walcom: Sold it two weeks ago? 

A. Oakland—the Oakland Automobile Auction. 

Q. At the Oakland Automobile Auction? 

A. Yes, sir. 

Q. Could you tell us what amount was received 
for the car? A. $493.00. 

@. Now, that car was sold to satisfy a garage- 
man’s lien, sir, is that right? A. Yes, sir. 

Q. Are you familiar with a lien on a ear by 
dealers and the like? A. Yes, sir. 


Q. You know that a lien for repairs is no good 
over the statutory $100 unless authorized by the 
owner of the car, isn’t that true? 

A. Yes, sir. 

Q. The repairs of this car were authorized by 
the owner, sir? 

A. That part I couldn’t tell you, sir. 

Q. You wouldn’t know? 

A. That was out of my department. [124] 

Q. That was out of your department? 
A 

Q 


Yes, sir. . 
Do you know what the amount of repairs 
were ? A. T believe around $1100. 
Q. Around $1100? A. Right in there. 
@. And that was as of the time it was completed 
in 1953, is that correct? A. Yes, si. 


Mi. Waleom: May IT see that first exhibit for] 
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identification, if the Court please, the Schloss re- 
pair bill? 

Mr. Walcom: Q. I will show you, Mr. Gordon, 
a repair bill from Ansel] J. Schloss, Mr. Oscar Er- 
ickson, Box 182, Booneville, California, Studebaker 
Model H, I guess that is, March 10, 1953, $1117.55, 
is that correct? A Euiovie 

Q. Now, could you tell us, in your capacity as a 
used car sales manager, what, at the time, what was 
the value of this car, say, in February or in March 
of 1953, what was the going market value of a 1951 
Model H Studebaker Sedan? 

Mr. Friedman: I am goimg to object. We are 
speaking of a particular car. This man has never 
seen this car as of that time, not qualified to give 
his opinion as to its value at that time. 

The Court: Oh, I think the objection goes to the 
weight, [125] if he can testify of his opinion of a 
ear of that model and year, and I don’t know 
whether you are talking about before or after the 
wreek, Counsel. 

Mr. Waleom: No, I will qualify it. I think, Your 
Honor, that it should be the value of the car before 
the wreck, because in a wreck there will be a de- 
preciation incident to the particular vehicle, so I 
will ask—— 

The Court: Are you familiar with this model 
number ? 

The Witness: Yes, Your Honor. 

The Court: Studebaker, 1951. All right, go ahead. 

Mr. Walcom: Q. And could you tell us what its 
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value would be as of March of 1953, Mr. Gordon, 
if it hadn’t been in this wreck? 

A. If it hadn’t been in the wreck? 

Q. Yes. 

A. Id say in the neighborhood of around $1100. 

Q. About $1100? A. Yes, sir. 

The Court: What value is that, Mr. Gordon? Is 
that a retail value, wholesale value, or what 1s it? 

The Witness: Your Honor, it is the retail value. | 

The Court: Retail value. 

Mr. Walcom: Brought in off the lot. 

The Court: The blue book value of the car at that 
time—do you have the blue book value of the car 
as of that time? 

The Witness: ‘The blue book, the wholesale or 
retail? [126] 

The Court: You have heard of the blue book? 

The Witness: Yes, sir. 

The Court: Are you familiar with the blue book 
value of that car as of that time, both retail and 
wholesale value as shown by the blue book for that 
month ? 

The Witness: At that time I probably knew what 
it was; I haven’t: checked that far back. 

The Court: You haven’t looked it up recently? 

The Witness: No, sir. 

The Court: What? 

The Witness: No, sir. 

Mr. Walecom: Q. Your blue book is issued every 
quarter? A. Every two months. 

Mr. Friedman: Your Honor, 
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The Court: They are available? 

Mr. Friedman: I don’t think this is admissible. 

The Court: I believe this testimony is inadmis- 
sible. He states now he doesn’t know. He has testi- 
fied in his opinion about $1100, but I was cross- 
examining on that opinion and I would like to know 
what the blue book shows. 

Mr. Walcom: J am sure we could supply that 
to Your Honor. But those blue books change. 

Mr. Walcom: Q. You, of course, see them cur- 
rently for the period in which they are intended, is 
that correct? A. Yes. [127] 

Mr. Waleom: I think that is all, Mr. Gordon. 


You may cross-examine. 


Cross Examination 
Mr. Friedman: Q. Mr. Gordon, you say in your 
opinion if it hadn’t been in a wreck it would be 
worth $1100, is that right? 
i Uiatis right. 
Q. Your repair bill is $1132? Is that correct ? 


A. Yes, sir. 
Mr. Waleom: $1117. 
Mr. Friedman: Q. $1117? A. $1117. 


Q. So your company charged more for repairing 
it than you say the car was worth, is that right? I 
don’t get your answer; is that “yes’’? 

Ae Yes, sir 

Q. Asa matter of fact, this sale you are talking 
about, the car being sold at auction last week, is 
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the third time this car has been sold to somebody, 
isn’t that right, by Ansel Schloss? 

A. Not that I know of. 

@. Or the second time, which is it? 

A. Not that I know of, sir. 

Q. It hasn’t been sold before? [128] 

A. I sold the car at Oakland—TI sold the car at 
the Oakland Automobile Auction two wecks ago. 

The Court: The Oakland Automobile Auction is 
what? 

The Witness: It is a wholesale auction. 

The Court: It is a wholesale auction for dealers? 

The Witness: For dealers only. 

The Court: For dealers only. Okay. 

Mr. Friedman: @. As a matter of fact, this car 
has been sold at least twice, or possibly three times, 
and returned by the buyer each time because they 
didn’t want it because the frame was so bent that 
they couldn’t use it, isn’t that true? 

A. Not that I know of, sir. 

Q. Did you see this hen notice that was sent that 
the car would be sold in January of this year, of 
1954? 

Mr. Friedman: Where is that hen notice? 

The Court: I am not very much impressed by 
the fact it was sold a couple of weeks ago for $400. 
Counsel]. It doesn’t give me much idea of what it 
was worth in March of 1953. 

Mr. Friedman: Just a moment, Your Honor. 

The Court: All right. 

Mr. Friedman: Q. Your Company does quite 
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a bit of repair work for cars sent by Allstate, isn’t 
that true? 

A. I believe they do, sir. I am out of that de- 
partment, and [129] I don’t know. 

@. I understand. Therefore, when you testify 
here, called by the attorney for Allstate, you want 
to help Allstate, don’t you? 

Mr. Waleom: Now, just a moment. 

The Court: That goes to the weight, Counsel. 

The Witness: No, sir, I am not trying to help 
anybody. 

Mr. Friedman: Q. Do you know whether this 
ear was sold pursuant to this notice dated the 11th 
_day of December, 1953, sent to Mr. Erickson, indi- 
eating that it would be sold on the 6th day of Jan- 
uary, 1954 at ten o'clock a.m., at 49 South Van Ness 
Avenue? Do you know it was sold pursuant to that 
notice or not? a ee 
Wourdon’t know that? 

No, sir, 1t was not sold. 

It wasn’t sold? 

Tt was sold on our lot by auction. 

Only two weeks ago? 

No, when it was first sold for the lien. 

When was that? 

That, sir,—I haven’t got the date, we have 
it in our office. 

Somebody bonght it at that time, did they? 
Yes, we bought it—I bought it. [130] 

You bought it? Did you sell it again? 

I sold it two weeks ago. 
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Q. That is the first time since? A. Yes. 
@. You couldn’t sell it up to that date, the date 
you 


A. Well, you could, but tried to get too much 
money for it. 

Q. What were you trying to get for it? 

A. $1095. 

@. Up until two weeks ago? A. Yes. 

Mr. Friedman: Thank you. 

Mr. Waleom: That is all, Mr. Gordon. You may 
step down, sir. 

(Witness excused.) 

Mr. Waleom: At this time, if the Court please, 
T would like to have this file of Ansel Schloss, here- 
tofore marked for identification purposes, to be an 
exhibit on behalf of the defendant. 

The Court: What is that? 

Mr. Waleom: It is the file of the repair bill, if 
the Court please, and there is a letter here of Fran- 
cis T. Walsh who represents, apparently—yes, he 
represents Ansel Schloss. 

Mr. Friedman: An awful lot of stuff. 

The Court: What is the purpose of it, Counsel? 

Mr. Walcom: Well, some of it for this purpose. 
Your Honor, here is one letter of April 2, 1953, 
referring to the order for the repairs given by Mr. 
Erickson from Allstate Insurance Company, and 
two other documents here are copies of correspond- 
ence to Mr. Erickson. 

The Court: [Tam not going to admit those, deny 
it on that basis, Counsel. 
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Mr. Waleom: Very well, Your Honor. 
Call Mr. Daly. 


WILLIAM DALY 
was called as a witness on behalf of the defendant, 
and being first duly sworn to tell the truth, the 
whole truth and nothing but the truth, testified as 
follows: 
The Court: State your name, please. 
The Witness: Wilham Daly, (spelling) D-a-l-y. 


Direct Examination 

Mr. Walecom: Q. Where do you reside, Mr. 
Daly? A. Redwood City. 

Q. What is your business or occupation ? 

A. Claims Manager for the San Francisco Office 
of Allstate Insurance Company. 

Q. Was that your employment, Mr. Daly, in 
February and Mareh of 1953? A. It was. 

Q. Were you in charge of the handling of a 
claim for collision and for medical payments pre- 
sented by your insured, a Mr. Oscar Erickson? 

A. Iwas. 

Q. Could you tell us, first of all, Mr. Daly, ap- 
proximately when it was you received notice of any 
loss suffered by Mr. Erickson? 

A. May I look at the file’ 

Q. Certainly. You ean see the file. Make it avail- 
able to Mr. Friedman, too. 

A. TI would say that the first notice came to one 
of our adjusters, Mr. Pond when he was in Santa 
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Rosa, and I would assume it is a Tuesday, that is 
our normal day for going to Santa Rosa. 

Q. That was on what date’ 

A. I would say it was probably—I may be wrong 
—December the 17, because the accident happened 
on the 15th, which I believe was a Sunday. 

Q. FKebruary 15th? A. February 15th. 

Q. February 17th, was it? 

A. February 17th; I am sorry. 

Q. What was next done, Mr. Daly; to whom was 
it referred for handling ? 

A. Well, Mr. Pond was in Santa Rosa, and since 
the accident [1383] happened a distance beyond 
which we would normally handle claims ourselves, 
we assigned it to an independent adjuster by the 
name of Reed & Corippo in Ukiah for handling. 
Mr. Pond phoned Reed & Corippo. 

Q. Does the file reveal when they were able to 
get to this automobile? 

A. We have a letter dated February 20 in the 
file from Reed & Corippo, saying this loss was re- 
ported to the office February 17th, 1953, by your 
Mr. Pond from Santa Rosa. 

Q. Do you know whether or not Mr. Corippo 
was ever personally able to talk to Mr. Erickson? 

A. That I don’t know from the file. I don’t 
know if he was or not. 

Q@. The file doesn’t reveal that? 

A. That’s right. 

Q. Now, this car was removed from the vicinity 
of the aecident? 
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A. Our file would indicate it was, I think the 
Burke Motors in Fort Bragg. 

Q. Was it removed from that place? 

A. It was removed from Burke Motors by the 
Civic Center Towing Service to Ansel Schloss. 

@. On what date? A. March 2, 1953. 

Q. All right. Now, at the time which adjuster, 
if any, in [134] San Francisco, was handling the 
actual transactions regarding the car? 

A. Mr. Pond was the material damage adjuster 
who was to adjust the physical damage portion of 
the loss. 

Q. Myr. Daly, is it your custom to make any in- 
vestigation concerning the warranties, or the war- 
ranties made by an insured, after this insured has 
an accident and makes a claim? 

A. It is company policy that when we have a 
total aggregate exposure of $750 that we investigate 
the warranties on the insured’s application. 

Q. Now, was that done in this case, sir? 

A. It was. 

@. Could you tell us on what date that was first 
undertaken ? 

A. On March 3. There is a notification in the 
file here that we sent a letter to the Department 
of Motor Vehicles in Sacramento requesting a check 
on the operator’s heense of Birdella Erickson, and 
on the same date we sent one of our own forms, a 
CL9 to our own underwriting department in Menlo 
Park which says to please check the file for the 
following information, the operator’s license of 
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Oscar Erickson, and the prior insurance carrier. 

Mr. Walcom: Now, Your Honor, we will recall 
Mr. Wood to show whether that was received. 

Mr. Waleom: Q. You requested the prior insur- 
ance carrier check be made through your Menlo 
Park underwriting headquarters. What informa- 
tion did you receive concerning that inquiry? 

The Court: Counsel, aren’t we taking a lot of 
time about this? They made an investigation. As a 
result of the investigation they wrote the letter of 
March 24. 

Mr. Waleom: That is correct, Your Honor. I 
merely wanted to take Your Honor through the 
manner in which they learned there had been a 
cancellation where he said previously they had not. 

The Court: Counsel, I used to represent some 
insurance companies, I have some idea of their pro- 
cedure. They made an investigation. As a result 
of that they wrote the letter of March 24th. Isn’t 
that the answer? 

Mr. Walcom: ‘That’s it in a nutshell. 

The Court: Isn’t that right? 

The Witness: That is right. 

Mr. Walecom: Q. Subsequently in April, after 
you had first disclaimed in March, reserved your 
rights in March, then in April you disclaimed ? 

A. That is correct. 

Mr. Waleom: Thank you. 

That is all I have to say, Your Honor. 

Mr. Friedman: I have nothing to ask. [136] 

The Court: That is all. Thank you. 
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Mr. Walcom: You may step down. 

(Witness excused.) 

Mr. Walecom: Is Mr. Pond here? Call Mr. Wil- 

ham Pond. 
WILLIAM POND 

called as a witness on behalf of the defendant, and 
being first duly swor to tell the truth, the whole 
truth and nothing but the truth, testified as follows: 


Direct Examination 
Mr. Walecom: Q. You are Mr. William Pond? 
That is correct. 
That is (spelling) P-o-n-d? 
(Spelling) P-o-n-d. 
Where do you live, Mr. Pond? 
Presently in Pedro Valley. 
What is your business or occupation ? 
I am material damage adjuster for Allstate 
Insurance Company. 

Q. Were you so employed, Mr. Pond, in March 
of 1953? A. I was. 

Q. And in your capacity as material damage ad- 
juster, so we’ll all know what that term means, you 
investigate collision losses, is that correct, and the 
like? A. That is correct. [137] 

Q. in other words, you are not the type of in- 
vestigator who goes out and get statements from 
witnesses in personal injury cases and the like, you 
handle damage to automobiles, is that correct? 

ee Uhane riche. 

Q. You handle them in the sense that you make 
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an estimate of the actual repairs to be made, is that 
correct? A. That isrighew 

Q. Now, calling your attention to a Studebaker 
owned by an Oscar Erickson at Ansel Schloss on or 
about that time, did you look at that car and make 
an estimate ? Ay da 

Q. That car at Ansel Schloss, did you ever au- 
thorize repairs to be made on that car to be charged 
to Allstate? AD 1 lost. youmihenc: 

Q. J say, did you ever authorize Ansel Schloss 
to repair that car and send the bill to Allstate? 

A. We never authorized repairs. 

@. Did you make an estimate? 

A. I did make an estimate. 

Q. You did make an estimate of how much it 
would cost to repair, is that correct? 

A. That is correct. 

Q. And with whom did you deal up there? Was 
it Mr. Aiello? Apparently he was there. Do you 
recall who it [138] was? 

A. The service manager at that time was Gor- 
don Perry. 

@. Gordon Perry. In other words, you might 
tell the Court, because I am not quite certain just 
what your activities are, will you just tell us what 
you did do as far as Ansel Schloss and that car is 
concerned ? 

A. Well, after I was notified the car had heen 
delivered to- Ansel Schloss by the Civie Center 
Transport Service, IT went down there and identi- 
fied the vehicle as being a vehicle that was in the 
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policy, by motor number and description, and then 
proceeded to make an estimate of the damage that 
had been suffered as the result of this upset. 

Q. And was anything else done in the way of— 
did you tell Schloss that this was an Allstate loss, 
that you would pay for it, or did you have any con- 
versation or anything like that with Schloss in re- 
gard to who should pay for that car or who should 
authorize repairs? A. No, sir. 

Mr. Waleom: Thank you, sir, that is all. 

The Court: Do you have any dates as to when 
this car was turned in to Ansel Schloss, Mr. Pond ? 

The Witness: I wouldn’t have them. I believe 
this gentleman standing here with the papers might, 
he has a copy of my estimate that 

Mr. Walcom: It was taken there, Mr. Daly tes- 
tified, on [139] March 2, if the Court pleases, and 
I think we ean stipulate on that. 

The Court: On Mareh 2nd when you took it 
there, did you arrange to have it go to Ansel 
Schloss ? 

The Witness: J arranged for the transportation. 

The Court: Yes. You told them to make an esti- 
mate of the repairs? 

The Witness: No, I made my own estimate. 

The Court: You made your own estimate. Ansel 
Schloss does business with Allstate in connection 
with repairing cars? 


The Witness: They have, ves, sir. 
The Court: And March 2nd, the time you had 
the car at Ansel Schloss and you made the esti- 
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mate, that information that you had at that time 
was that it was a loss to be paid for by Allstate? 

The Witness: That is right, Your Honor. 

The Court: And it wasn’t until later, sometime 
three weeks later, that you learned that there was a 
disclaimer of hability by the Allstate Company? 

The Witness: That is right, Your Honor. 

Mr. Waleom: I have no other questions. 

Mr. Friedman: I have no questions. 

Mr. Walcom: If the Court pleases, that is the 
defendant’s evidence. 

Mr. Friedman: I may have a little rebuttal, 
Your Honox. 

OSCAR F. ERICKSON 
recalled as a witness on his own behalf in rebuttal, 
being previously duly sworn, resumed the stand and 
testified further as follows: 

The Court: I will say to both parties that I am 
not satisfied with the testimony on either side as 
to the value of this automobile. I have some ideas 
as to what testimony could he produced. I don’t 
think either side has produced the best testimony 
as to the value of this ear. 

Now, it is pretty easy to get 

My. Walcom: Your Honor, may tf suggest this 

The Court: You ean get it by a five minute phone 
eall to any lending agency that has a blue book. 
They could give you the blue book, the retail and 
wholesale, and that has some relation to its market 
value. 
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Mr. Walcom: I purposely didn’t bring the blue 
book because I thought it would be hearsay. 

The Court: I think it has some relation to value. 
I don’t say that that is a bible you have to follow 
definitely, but it does give some idea as to value. 

Mr. Friedman: That is true, no question about it. 

Mr. Waleom: We ean procure that. I will under- 
take to get a blue book, if the Court please, for 
that period. [141] 

The Court: If counsel between them would agree, 
just submit in a letter, for this particular model on 
the date of this accident, what the retail value was 
as shown by the blue book, the wholesale value as 
shown by the blue book. I think that gives some in- 
dication of value. I know there are times when the 
market is depressed and blue book values are not en- 
tirely accurate, but they do give some indication. 

Mr. Friedman: I agree with the Court, it does 
five some indication of the value. 

The Court: Here vou have on one side the testi- 
mony of the plaintiff, who has a right to testify 
as to the value of his car, but who has no great 
experience, we will say, in checking the value of 
the car. 

On the other side we have the testimony of some- 
body who claims he didn’t look at the blue book and 
trying to remember what it was a year and a half 
AZO. 

Mr. Waleom: TI will produce it for Your Honor. 

The Court: All right, go ahead. 

My. Friedman: The questionnaire is what I want. 
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The Court: The questionnaire ? 

Mr. Friedman: The questionnaire, Your Honor. 
Here it is. 

Direct Examination 

Mr. Friedman: Q. Mr. Erickson, the Defend- 
ant’s Exhibit D in evidence is a questionnaire from 
and on it in reference [142] to a question, pur- 
portedly an answer given by you as to—I don’t 
know what it is in answer to, ‘‘Applicant Swedish”. 
Did you tell that man you were Swedish? 

A. Not that I ever know about. 

Q. Where were you born, Mr. Erickson? 

A. I was born in the United States. 

@. Now, in reference to the number of the pol- 
icy that is listed down here, 528848-6405, do you 
know how he got that number? 

A. No, 1 dont, 

The Court: Did you have an identification card 
with your policy? 

The Witness: That—the identification card has 
no number on it, it Just says the State Farm on it 
with—has no number, my number is on the policy. 

The Court: You are sure of that? 

The Witness: Yes, sir. 

Mr. Friedman: Did you tell him you had an ex- 
piration date of December 18, the following day, 
on your Allstate Insurance? 

Q. Will you repeat that? 

Q. Did you tell this man at Sears & Roebuek 
that the expiration of your insuranee was Decem- 
ber 18, 1952, on your Allstate Insurance? 
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A. No, sir. [143] 

The Court: What did you tell him about that, 
do you recall? 

The Witness: I didn’t tell him that cancella- 
tion—lI told him the cancellation date was the 27th. 
J did not say the cancellation date, I said it ex- 
pired the 27th, is what I mean to say. 

The Court: Didn’t you tell him you wanted this 
insurance to be in effect right now? 

A. That is right, the only way we could go to 
Mexico was—wanted a policy to take us to Mexico, 
our policy wouldn’t take us there. 

Mr. Friedman: Q. You didn’t say ‘‘My other 
policy with Allstate expires tomorrow or today”? 

A. No, sir. 

@. You didn’t make that statement to him? 

INGE vee cane 

@. Incidentally, was anybody else at the counter 
at that time? 

A. Yes, there was another couple there right 
with us, writing almost the same time he wrote ours. 

Q. Were they asking, were they being asked 
any questions by this man at the same time? 

A. Yes, sir. 

Q@. Was there anybody else before you or behind 
you? A. That I don’t recall. [144] 

Mr. Friedman: I see. That is all. 

Mr. Waleom: I have no questions. 

The Court: That is all. 


(Witness excused.) 
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Mr. Friedman: That is the extent of the plain- 
tiff’s rebuttal, Your Honor. 

Mr. Walcom: Now, if the Court pleases, I would 
like to renew my motion. I don’t know if Your 
Honor has had an opportunity to look at the case 
of Allstate Insurance Company vs. Moldenhauer. 

The Court: No, I have not. 

Mr. Walcom: It appears, if the Court pleases, 
in 193 Fed 2d, 663. That is a 1952 case arising in 
the Seventh Circuit. 

Now, if the Court pleases, the testimony, without 
contradiction, is that when that application was 
completed by Mr. Erickson, he did not disclose that 
he had a notice of cancellation and/or a refusal to 
extend insurance coverage in that letter of Decem- 
ber 15 from the State Farm Insurance Company, 
he admits that. 

The testimony—— 

The Court: I don’t want to stop you, Counsel, 
but I think we can limit this. I am fairly familiar 
with what the testimony is today, but there are cer- 
tain points that I want to have some help on. 

Mr. Waleom: What I am talking about particu- 
larly, Your [145] Honor, is that bearing that in 
mind, you have the testimony of Mr. Gordon and 
particularly that of Mr. Wood of the materiality 
of the information sought to be adduced in those 
questions. And it is uncontradicted, if the Court 
pleases, that it is material in their determination 
of whether or not a policy should issue to the ap- 
plicant. 

Now Counsel has brought up the issue here which 
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iT think has been resolved in the Moldenhauer case 
in that he attempts to distinguish between a caneel- 
lation which is to take place ten days after the no- 
tice or thereabouts, as opposed to maybe the lay- 
man’s idea of cancellation right here and now. 

In the Moldenhauer case, in that action, and I 
quote from the Court’s opinion on Page 664, this is 
a declaratory relief action in which Allstate was the 
plaintiff, Moldenhauer the defendant. 

“s * * prior to the issuance of plaintiff’s policy, 
Moldenhauer had been insured with the State Farm 
Mutual Insurance Company, which Company had, 
before plaintiff issued its policy, notified Molden- 
hauer that it was caneelling his insurance, * * * be- 
eause of the number of small accidents in which he 
had been involved. Thus it clearly appears that Mol- 
denhauer’s declaration that no insurer had ever can- 
eelled any automobile insurance which had been 
issued to him was false. [146] Based on these find- 
ings, the court concluded that the policy was null 
and void because Moldenhauer had failed to dis- 
close material facts which increased the risk.’’ 

Now, we have not only that case, but Your Honor 
will doubtless be familar with the California case 
of Allstate versus Miller, which is 96 Cal App 2d, 
Page 778. And in that case the representation was 
that he had not had a driver’s license suspended. 
I mention this case, if Your Honor please, because 
it is the exact policy form that is involved, the same 
binder, the same story or pattern that follows, and 
the Court in that case held that in view of the tes- 
timony of the underwriter that this was a very ma- 
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terial matter that the question of the desirability 
of the risk depended upon the driver’s history was 
most material in determining whether the policy 
should issue, that the company had a right to de- 
clare the policy void under the count of the breach 
of warranty. 

Yow, if the Court pleases, it is not a matter of 
intent in these things even, as the Courts have held, 
and I could quote you here—I am going to give you 
a citation in a moment—if the insurer is misled by 
statements that were made, it is immaterial whether 
the insured’s omission to state the true facts were 
intentional or unintentional. That is the case of 
Mirich vs. Underwriters at Lloyd’s London, [147] 
64 Cal. App 2d, 522. 

Our Insurance Code, in Chapter ITT, commencing 
with Section 330 of the Insurance Code, the effect 
of concealment and the neglect to communicate that 
which a party knows, and what te communicate to 
another which will affect the desirability of a risk, 
and that 1s concealment. 

And it goes on to state further that concealment, 
whether intentional or unintentional, entitles the 
injured party to rescind. 

Now, what is to be construed as material is de- 
fined by statute in Section 334: 

‘“Materiality is to be determined not by the event, 
but solely by the probable and reasonable influence 
of the facts upon the party to whom the communi- , 
eation is due, informing his estimate of the disad- 
vantages of the proposed contract, or in making Is 
inquiries.”’ 
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Now, in view of those sections, if the Court 
pleases, it must be most clear and uncontradicted 
that Allstate Insurance Company would not have 
allowed Mr. Gamber to bind that coverage, it would 
not have issued the policy had it known that these 
representations—that he had been refused further 
coverage or that there had been a cancellation. Of 
eourse not. This policy would not have been issued. 
As Mr. Gamber explains, he might have written a 
non-binder, [148] merely an application which 
would require the underwriting department to in- 
vestigate and then determine if it wanted to cover 
the man; or, as he said, if he couldn’t get coverage, 
go as an assigned risk. 

So I don’t think, if the Court pleases, under that 
Moldenhauer case particularly, which is most like 
this in every respect, that there is any question. A 
man admits that he concealed that information. He 
knew it. He talked to his agent. He knew of his 
history, and why he was being ecaneclled. And it 
sermes to me a distinetion without a difference to try 
and say just because he got the notice he was being 
cancelled, although the effective date was some ten 
or twelve days hence, that he is entitled to have a 
mental reservation and say he had never heen can- 
celled. The fact is that was a matter which should 
have been communicated, because it would affect, 
as 334 says, the conduct of Allstate Insurance Com- 
pany as to whether or not it was to issue that 
policy. 

Now, further than that, if the Court pleases, you 
have the very terms of the policy itself, you have 
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that application which says subject to the terms of 
the policy, and particularly the reverse portion of 
that form which the gentleman obtained when he 
signed his application, namely, that—that section 
Says: 

“Any insurance bound hereunder shall otherwise 
[149] be subject in all respects to the terms and con- 
ditions of the regular policy form of the company 
at present in use and to the statements in this 
application.”’ 

And again that is reiterated in the insuring 
clause of the policy. It is reiterated again in the 
supplement page where again the question is asked, 
or at least is declared that'during the last two years 
there has not been a refusal or cancellation. And 
again in the conditions, No. 1: 

“By acceptance of this policy the named insured 
agrees that the Declarations on the supplement page 
are his agreements and representations, and that 
this policy embodies all agreements, relating to this 
insurance, existing between himself and Allstate or 
any of its agents.” 

Now, I say to this Court that there is not any 
eontradiction. I would be happy if Your Honor had 
any questions that von might wish to present to me. 

I can’t see that there is anything here other than 
a clear demonstration of a breach of warranty, a 
withholding of information which caused Allstate 
to issue that pohey when it never would have been 
issued had the truth been before it, and it is not 
concealment of any minor thing, it [150] is conceal- 
mert of a most material thing which oceurs to an 
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underwriter, as we learned from Mr. Wood, namely, 
the desirability of the risk. I submit there is no 
evidence here which overcomes that demonstration 
of materiality and concealment by the plaintiff 
which caused the preparation of this policy. It was 
fraud from the beginning because there was never 
a contract, never a meeting of the minds. This pol- 
icy could never take effect because there had been 
a misrepresentation at its inception. I submit to 
Your Honor that is the State rule in the Califor- 
nia case, and the Moldenhauer case is the Federal 
rule on that, and that Your Honor should grant us 
a judgment or a dismissal of this action. 

The Court: What about the question, while you 
are there, the question of jurisdiction. Here is the 
question that arises in my mind. Let us assume that 
the claim, as it does in this ease, asks for a figure 
in excess of the $3,000. The proof to the Court might 
justify an amount less than $3,000. That is, assum- 
ine all other things in favor of the plaintiff for the 
moment. The mere fact that the proof comes to less 
than $3,000; does that bar it for lack of jurisdic- 
tion ? 

Mr. Walecom: My understanding of the rule, 
Your Honor, is that it is a question of good faith, 
that if I came in before Your Honor alleging a per- 
sonal injury, let us say, [151] and Your Honor 
awarded me $2950, you would not, in that instance, 
if you were satisfied I sought this sum in good 
faith, you would not deprive me of the jurisdiction 
of the Court. That is my understanding of the rule. 

Am T correct, Counsel? 
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Mr. Friedman: J think that is approximately 
right. 

Mr. Waleom: But I submit in this case we raised 
this question of jurisdiction from the very incep- 
tion by motion to dismiss immediately on the filing 
of the complaint because of the hquidated amount 
of the damages, easily demonstratable and he knew 
what the loss or bill was at the very time the acci- 
dent occurred, he knew what those bills were there- 
after. There is one here that comes even two or 
three months after the accident, so they were read- 
ily demonstratable and known to him. 


However, [ think, if the Court pleases, my fur- 
ther understanding of the rule is that in the event 
‘Jour Ffonor should find that the defendant should 
prevail, that I believe Your Honor has the right 
to accept the prayer in the complaint for the pur- 
pose of rending that judgment. I am frank to con- 
fess I do not practice much in Federal courts, if the 
Court please, and I do not profess to be an expert 
on them. 


The Court: All right. 


Mr. Friedman: On the question of jurisdiction, 
because counsel had raised that in the previous mo- 
tion, I did do a [152] little research, and he has sub- 
stantially stated the rule, that 1s true. If the com- 
plaint on its face sets forth a cause of aetion which 
jurisdictionally as to amount is sufficient to come 
within the provinee of this Court and it appears to 
be generally in good faith, even though the evidence 
demonstrates a lesser amount, the Court may give 
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a jJuagment for a lesser amount and will have juris- 
diction. 

Moreover, the cases also hold, if the Court finds 
on the jurisdictional matter alone as to amount, 
that that is the only reason for dismissing the ease, 
not to the issue in connection with the question 
whether or not there was a cancellation, a misrep- 
resentation as to cancellation, the Court then should 
state that it is those grounds, that it is dismissing 
on that basis, because it doesn’t, there isn’t suffi- 
cient amount jurisdictionally in the complaint. The 
eases that hold that are Scott vs. Penn Railroad 
Company, 8 FRD 548, and Topping vs. Fry, Sev- 
enth Cireuit, 147 Fed 2d, 715. That case is lack of 
Jurisdiction and dismissal hy the Court on that 
eround and not on the merits. The Court should 
indicate that is the reason, on the ground of insuf- 
ficient amount. The courts have held an amendment 
of a complaint permissible instead of dismissal. If 
there is any way of saving the action, the Court 
will, on amounts that the plaintiff can show the 
Court that they really have that amount, the Court 
mav permit an amendment to the [153] complaint, 
which is the foundation for the Court’s jurisdiction, 
rather than the evidence which will be produced, 
sometimes which mav not be equal to the amount 
claimed. The case that will support that posi- 
tion 

The Court: I didn’t understand you, Counsel. 

Mr. Friedman: The point there is, Your Honor, 
as I did in this case, I moved to amend the com- 
plaint when we started and asked the Court’s per- 
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mission to set forth answers to the interrogatories 
increasing the amount of the damage. 

The cases have held that where it appears the 
complaint may be defective as to jurisdictional 
amount that the Court will permit, if possible, to 
save the action. In other words, the policy is to save 
the action on the grounds of jurisdictional amount, 
if it is possible, rather than to throw it out of the 
Court. 

The Court: Your complaint here states an 
amount in excess. 

Mr. Friedman: It does, and the complaint is the 
foundation. 

The Court: There wasn’t any necessity to amend 
the complaint. 

My. Friedman: TI stated the value to be $2,000, 
and I amended it to $2300. That is the purpose we 
have amended it, and then also in the answer to 
interrogatories. We didn’t [154] have the bill, we 
didn’t have the amount claimed as damages for the 
$700, nurse’s bill, and JT asked the Court’s permis- 
sion to include that as an answer to the interroga- 
tories, which would come within the $2,000—— 

The Court: What was the advantage of the Fed- 
eral court in this case? 

Mr. Friedman: What was it, Your Honor? 

The Court: What was the motive for being in 
the Federal Court in this case? 

Mr. Friedman: In this case—As a matter of 
fact, it hasn’t been revealed to the Court, Allstate 
brought an action for declaratory relief in Santa 
Rosa in the State court, and I had that action dis- 
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missed on the ground that wasn’t the proper action 
to bring, that I have decisions of the Court up here, 
don’t want to burden the Court, but that the proper 
action was an action by the insured against Allstate 
and that they should raise that as a defense, and 
that Court up there found that to be—I researched 
the law pretty carefully on that, and I have a deci- 
sion here, if the Court will bear with me a moment, 
bring out the decision. In the State court, Allstate’s 
action for declaratory relief in Santa Rosa—and 
that is why I brought it to San Francisco, I brought 
it to San Francisco for my own personal conveni- 
ence, in the Federal District Court 

The Court: Why not in the State Court? [155] 

Mr. Friedman: Well, T think IT might have had to 
go back to Santa Rosa. So I believe, in good faith, 
that the amounts at that time were jurisdictionally 
correct, it was not brought in bad faith, brought in 
good faith, but I wanted it in this Court because 
it would have been, as I researched the law that 
follows, I might have to go back to Santa Rosa and 
bring an action against Allstate in Santa Rosa. 

The Court: Now, another question, on the can- 
cellation question do you have any authorities? 

Mr. Friedman: At this point I don’t. In view of 
Counsel’s authorities, J would lke the opportunity 
to read them myself, submit it as a brief, if the 
Court will permit me to. | 

The Court: You don’t have to have any argu- 
ment, just submit the point and the eases. 

Mr. Friedman: May I say this in passing, it 
properly is not in these cases, when we think of the 
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position of Allstate in this type of case, they are 
really in a very enviable spot. They write insur- 
ance rapidly, I will say almost carelessly, accept 
applications, numerous applications, take a man’s 
premium or countless premiums, and if there is no 
accident, to pocket it. As soon as there is an acci- 
dent, then they make a very careful survey and 
search an underwriting investigation to find out 
every possible way they can to defeat payment. 
One of the witnesses testified he is an underwrit- 
ing man working for Allstate, working for them 
for five years. He has the number of the policy of 
Allstate (sic), he has the Allstate Insurance Com- 
pany (sic) involved, it is revealed to them. Not a 
single attempt is made to find out a thing about 
coverage or lack of coverage or whether Mr. Erick- 
son has been thrown out, but when there is an acci- 
dent on February 15, three or four months later— 
they don’t do anything about it, his car is taken 
down to a garage in San Francisco on March 3, 
that is almost 18 days after the accident, brought 
into a garage in San Francisco, and they don’t dis- 
claim liability until sometime—the letter is there— 
don’t disclaim it. March 14th is the first time they 
express a doubt to Mr. Erickson as to whether they 
can give him coverage. I say they are not coming 
into Court with completely clean hands. That is not 
real insurance. Protect themselves—and if these 
authorities really contend what Mr. Walcom says 
they do, how about the provision in the letter which 
says we will cancel, why don’t they put in, it 
would be very easy to put in those representations, 
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say, “Have you ever had a notice or intention to 
cancel, or a cancellation or a refusal to take insur- 
ance.” Now, they say, ever had a cancellation. They 
have great experts writing these policies, selling 
them all over the United States. They have all the 
eards in their hands. Protect themselves. It would 
be very easy. They make no [157] attempt to. They 
only pump the insured, when he has a claim, the 
only time they figure it out, say they have been 
defrauded. 

J don’t think they should be permitted to get away 
with that. If they really wanted the Courts to pre- 
tect them and have the policies and write the pol- 
icies, they could verv easily insert that clause in 
their policy. And I feel they should bear the burden. 

The Court: How long do vou want to present 
these? 

“ir. Mriedman: About ten days, Your Honor. 

Mr.’ Walcom: We could do it in less than ten 
days. 

Mr. Friedman: Well, if Your Honor wants it 
faster, we can do it faster. 

The Court: Well, a week or ten days, wouldn’t 
make much difference between Friday and Monday. 
Make it ten days. That will be the 25th. And at the 
same time, will there be a letter in there indicating 
what the blue book value of the car was? 

Mr. Friedman: As of that vear? 

The Court: As of that time. 

Mr. Walcom: Your Honor, not to imperil my 
lawsuit, I happened to think, perhaps we ean stipu- 
late to this without reopening the case, will you stip- 
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ulate that Mr. Erickson had his premium returned 
to him, whether or not he cashed the check, but it 
was sent to him? 

Mr. Friedman: In view of the stipulation, he 
turned it [158] back to the company through me. 

Mr. Walcom: Will you stipulate that the pre- 
mium was returned ? 

Mr. Friedman: Attempted to return it and we 
sent it back, yes. 

The Court: But it didn’t come at the time, had 
not been received at the time of December 17th? 

Mr. Friedman: Wait a minute. 

Mr. Waleom: Speaking of the Allstate premium ; 
vou see, he paid his premium. 

The Court: The $132.00. 

Mr. Waleom: That is right, that was returned. 

Mr. Friedman: That was an attempt, and we 
sent it back. 

The Court: All right. That will be in ten days, 
then. 

Mr. Waleom: May TI have five days to reply to 
counsel ? 

Mr. Friedman: T am giving mine first? 

Mr. Walecom: You asked leave, did you not? 

Mr. Friedman: All right, very well. 

The Clerk: November 5 for submission. [159] 


[Endorsed]: Filed March 29, 1955. 
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STATEMENT OF POINTS UPON WHICH 
APPELLANT INTENDS TO RELY 


The points upon which appellant intends to rely 
in this appeal are as follows: 


te 
That appellee had been cancelled as a_policy- 
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holder of the State Farm Mutual Insurance Com- 
pany before he applied to Allstate Insurance Com- 
pany for a policy. 

II. 


That the misrepresentation by appellee in failing 
to disclose that his previous insurance policy had 
been cancelled when he applied to Allstate Insur- 
ance Company for a new policy was a breach of 
warranty, which prevented the policy issued by 
Allstate Insurance Company from attaching to the 
risk. 


Til. 


That when appellee concealed from Allstate In- 
suranee Company that State Farm Mutual Insur- 
ance Company had previously cancelled his policy, 
his concealment of this material fact was a breach 
of warranty which entitled Allstate Insurance Com- 
pany to rescind the policy which it then issued in 


ignorance of the fact of the concealment by ap- 
pellee. 


IV. 


That the failure of appellee to disclose that his 
previous policv was cancelled by State Farm Mu- 
tual Insurance Company was a breach of warranty 
which misled Allstate Insurance Company into is- 
suing a policy it would not have issued if there had 
been no concealment and the policy issued in reli- 
ance on facts which were not true because of the 
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appellee’s concealment and misrepresentation caused 
this policy, which was issued, to be void. 
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